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REPORTER'S RECORD
VOLUME ] OF 1 VOLIMES
TRIAL COURT CAUSE MO, 03-0055-3

STATE OF TEXAS * | COUNTY COURT AT LAW
vs. o * NUMEER 3

SHERYL, JEAN HLYES-PUPKO * . WIZLIAMSON COUNTY, TEXAS

 ORIGINAL

; ' Oon the 5th day of March, 2004, the following

proceadings came on fo ba heard in the above—sentitied and

numherecd cauge before the Honorable Don Higginbotham, Judga

?residing, held in Gecrgetown, Wiilliamson Counfy, Texas:

| Proceedings reported by sharcthance machine,

¥TMRERT.Y T.EE, O3k 4332
{R12% 943-1163
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- APP RAENCESY .
{ 1 E A 47 R
2 I e § el
3 | MR. DEE HOBSS :
Aggistant County ALbbornay
4] 405 M.L.X.
Ceorgeltown, Texas 78626
5 | ATTORNEY FOR STATHE
&
— AND—
? .
8 | ME, MAREK MORATES
Attorney at Law
9 [ 407 West 6th Street
Georgatown, Taxas 78626
10 | ATTORNEY FOR LDEFERDART
11 ME. MORALES: I pcall Deputy Derrick Dutton
12 | o the stand.
o 13 {whersupon withess was duly sworn.}
- 14 DERRICE DUPTON,
15 having been doly sworn, testified as follows:
16 EXAMTHATYT
1% { BY MR, MORALES:
18 0. Deputy, how are you doing?
19 & Fine. .
20 -1, My name is Mark Morales. I represent Ms. Pupko.
21 | I'm going to“be asking you a series of questions that are
22 | grning to regquire a yes or no answer. If you have any
23 | guestions concerning any of my guestions or if my questions
24 } are unclear, then just let me know and T will rephrase or

repeat the question.

KIMBERLY LEE, CSR 4332 .
(512) 943-1163
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A. Yes, zir,

0. How were you first alerted Zo an allegad
disturbance at Mg, Pupko's residence?

A, I was dis?atcheﬁ by Willlamson Counby
Communications, |

Q. Okay. And when you arrived, who iz the fizst
person you ceme into contact with?

L. The Gerban's—Mr. and Ms. Gerban.

Q. And ware they pretty agitated at the time?

5. Hot that I recall. They seemed pretty calm. " I
guess it haa been a while between the incident anéd the time
that I arrived.

0. Howe lang would you say it had bheen?

A. I couldn't t=ll vou.

0. and so you said they appeared prebttvy calm?

F: It was probably aboub 30 minutes after I was
digpaltched.

0. 30 minutas. I your opinion, the Gerban's were
calm? |

A, At that time, yes, sir.

Q. At that time. 2&nd 4id they yell at you in any
way or uze &nv kiand of ocbscenities?

AL Ko, oir.

Q..  Tid they yell, 1in any way, cmncgrning about what

nad happened — the incident that had bEazppened?

KTMPEELY LER, CSR 4332
{512} 943—7183
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A. They explained what had happened to me.

Q2. Were they agitated about that?

A. To the point that they were communicating what

happened. They werea't yelling ox anything.

0. But were thevy mad at what hapgeneﬂ?

5. Sure. They were agitated by it.

Q. &4 1ittle while ago, vou said thev were ocalm?
. Yes. They were calm in their spesking.

e How long did vyoo talk with them?

& Pronaoly 16, maybe 20 wminutes.

anough to get their side of the slory and

| from botan of them.

2. Okay. What Jdid you do next?

A. I went to make contact with the
neighbor, Ms. Pupko.

2. And what did wvou ask her?

A . I asked her about the ilpcidant,
what happenéﬂ during the incideni between
asighbor.

0. What &id she tell you?

It was long

gat a statement

next Soor

and To explain

her and her

A, She advised me that she was watering her plants

and that —— basically, she started in<o a

civil digpute

that she had with the nsighbors in referenca toc a covered

patia thai fLhey had built at the back of their resideacs.

0. Wzz she irate at this poinkt, ar

angry?

KIMBERLY LEE, CSR 4332
{572} 943-1153
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A, HNo, ot a2t that point.

0. Was she calm?

A Tes. She was explaining — she Eegan to rant aﬁd
rave about the civil matter éhat they had between her and
the neighbcrs‘ She begsn talking about that, talking ahout
how they'didn’t have the proper permits to buiid the
structure. I explained i{o her that that'as not wny I was
here and thai that was a civil 1ssue. Acgordiag to them,
they had all the permits that thay needed through the
County to bnlld what they had, | |

- and =z this poict, 4id you ask M2. Pupke for her

name?

A, Yes, =sir, I did.

2. And thia is while vou were at her residence,
corract?

A, Wa were standing in front ﬁf her garage in her
driveway.

Q. Did she give you her name?

A Y235, ghe did.

a. And then what did fﬁu ask her for?

A. I ssked her for her dats of birth.

2. Did she give it to you?

A Hes.

2. in fact, von asked har — vou tcld her thét she

wes required Lo give wvou that information. Is that

FIMBERLY LEE, CSR 4232
{5i2) B43-1153
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correct?

& Yes, sir. I asked for her informatcion several
times. When I asked for the first time, she asked me wﬁy T
neaded that information.

2. Ecold 5n one second,  Did you tell Ms. Pupko
whethér.or nct she was required to give thabk information to
you'r

A After I reguested it twice and explained to her
that I was investigating a criminal offense, I did.explain
Lo her thai she was reguired by law to gilve it —o me,

. Did gou tell her that she would be arrested if
sine didn't give it to yvou?

k. Yes, 1 did.

. Dz you believe that she is reguired and was
required te give that information to you?

A At the time, I did.

e, Do vou believe that now?
&, After reading the statute, no.
Q. So you were wrong about her being reguired to

give that informalicn to you?

A. Yes, I was.

o, 30 at this point, she hada't committed any
vielatien of the law. Is that correct? |

&4,  An asgsault.

At this point, you are asking her for her name

[

EIM3ERLY LEE, 1SR 4332
(B12) 9431763
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and her date of birth; and vou tald her that if she didn't

give the informaticn, vou coald arrest her beczuse it was =2

| violation of the law for not giving that information to

yvou?
a. 4= rar as fail to I.D., no.

0. 5o she hadn't committed any offense at this

A,  Other than the assault with the water.

0. You didn't see thst, &id you?

A. No, sir.

. Well, after she asked you why vou needed her date
ot birth, what did you do?

AL I explained ta her that she would be arrested for
fail to I.D. &Lt that point, she: began to back into the
garage in an attempt to walk bhack into the house. AL th;t

time, I grabbed her arm to effect an arrest,

0. Wiich arm did you grab?
A. I can't racall,
o, 30 it could have besn the right, or it oould have

| been the left?

A Yes.
Q. Did you grab her arm to place her under arrest,
or ¢id-vou grab her to detain her?

I, To arrest her for fail to identifly. She was

: leaving.

KIMBERLY 1EE, SR 4332
{R12) 943-1163
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. 1 ' MR, MORALES: Your Honor, may I app-oach?
II . . ,
h 2 THE COURT: Yas&, vou may.

3| Q. {By Mr. Moralez} I'm showing vou nere an

¢ | affidavit for a warrant for arrest and detention. Do ¥ou

£ | have a copy of that?

6 | A, HNo, I don't.
i Q. Can I bring vour aﬁte:tion to thiz line right
8 | here {indicating)?
2] . ¥Yasz, =ir.
140 ). Were yvou attempting to detain her or o arrest
11 _her at that point?
12 &, Ta.arrest ﬁer.
13 2. Bo even though you said in this affidavit, "I
..... hE . 14. attempted to debain Eheryl_by placing handcuffs on her
fE after she refused to give me the information," you meant té

16 | arrest her?

T A, Arrest,

18 . Okay. Was she lawfully detained at this poink?
19 | A, Mot physicalily.

20 Q. So she was free to leave at that point?

2T A, No. I was conducting an iﬂvestigation.

22 Q. 50 she was detained?

23 R,  Yes.

24 2. Row, after vou grabhed one of her zrmg — what

25 § did you do to her arm again?

-

KIMZERLY LEE, CSkE 4332
{512} 943-11453
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& I just grabbed it to stop her to plsece her under

jerrest. At that point, she began spinning arcund in

cireles pushing at my hand — pushing and slapping at my

hands.

0. Okay. As you grabbed her arm and twisted it
bekind her hack, €id she, at any poiont, start to ory
A, She wes saying, na. She may have been crying.

Q2. Ehe was saving no?

A, Yeos,

Q. =he may have been crying?.

A, Yes. .

0. and despite ﬁearful pleas——as vou just zald she

was crying——she may have told you no and was telling you to
stop; aﬁd you didn't stop, did you? |

A. Ho. I was going to effect the arrest,

Q. In fact, you pushed her — at this point, vou
rusaed her against her car. Ts that correck?

A. After spinnirg around gseveral timesz, I felt like
I was losing control cof the situatien. o T usad tﬁe
vehicle to kesp her from spinning around. I puashed her up
against the vehicle to econtrol her.

0. In fact, in your own words, 'you penned ner
against the vehicle.”™ Ie that correct?

A, Yes.

0. Bow fall do you“think Ms. Pupko is?

KIMBERLY LEE, CSR 4332
(512) 543-1163
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A. 5'g9", 5'1g".

0. And you couldn't control the situation sven
though you had one arm behind her back?
- A, I didn't have one arm behind her back., &5 I
atlespted to put the arm behind her baclk, she spun around

and we bhegan gpinning togethef.

0. 80 she was pulling you alang?
A, she was spinning around.
Q. Bul ancugh to make vou spin with har?

A Yas.

0. A&nd did she, at any point, tell you that her
arm--when you were twisting her arm——didn't twiset that way?

F Not that T recall.

Q. Buft it is possible?

. In the heat of it, it may have been possible,
yas, sir.
Q. Now, abt.thie point, afier you pennad her against

: your vehicle, did you secure control of her other hand?

A. Yesz, I did,.
Q. Then what did you do?

I handcuffod her.

b=

0. After vou handcuffed her, what 4id yvou do next?
A, I walked hear to my pabtrol rehicle.
Q. Could you tell if she had any limp in her gai:z or

walking particularly slow, or did she atterpt to walk in a

. KIMBZRLY LER, CEX 4332
{5:2) 243-1183
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normal gait?

AL Hot that I recall. To the best of my
recellection, she walke& normaily.

0. Did yeu ask her teo get intc.your vehicle?

& Yegs, sir, I did.

Q. Before Ms. Pupkc was in the car, she told vou

that she dida't have the range of motion in her knees to

cmove per legs in the gar. Is thak correct?

A Yes,

Q. S5c you knew thet she didn't have tha range of
motion in her kneeg?

A. Yes, sir. T told her to siide in,

Q. 50 ¥ou told her to slide in, but she counidnt do
it, vorrect? She just told you that she didn’'t have tha
range of motion, correct?

B, she oould slide in,

Q. So she sligd in, but she couldn't get her lecse in_
the car fram what yﬁu just said?

2. She could, Shg ccﬁld glide in with her legs
straight,

a. But the fact of the matter is, you pushed her
lege in the car?

A, When she refused several times to put her legs in
the wvehicle and resist transportation.

0. in fazl, yvou actually pur your hands physically

FIMBERLY LEE, C52 4332
(572) 943-1163
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onn her knee, grabbed it and pushed them irlo the wvehicls,

correch?

A, Eventually, ves.

0. Even after =he told vou that she didn't.have the
range of motion in hgr knees frmm arn intury she had?’

L. ¥Yeg, sir, Sha told me that she had knea
prablems .,

a. Okay. And that 4idn't concern you in zny way?

B. Yes, it did. Thal's why I told her to slide in
‘he vehicle. | |

. But aftér that, you =till pushed her legz in the
yehicle? |

A, Yes, gir, I diq.

0. At this point, Ms. Pupke started hyperventilating
and crying so hard that she couldn't even talk?

B She was tglking fina.

. anéd was she crying at this peint?

A, Yes, she was=.

0. id you agk her if she was okay or if she nseded
F.M.S.7
A 7 can't recall.

0. ¥You didn't put that 4n your report, though, did

AL Ko,

Q. So you probably didn't ask her that. Is that

ETMSERLY LEE, OSRE 4332
(512) D43 1153
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safe to =zay?

4, It's hard to Bay. I may have asked her.

Q. Actually, the only thing you 4id ask ber was
where her garage door apenar was, Is that correcty

A, 1 don't recall.

Q. Do you recall if yAU'went later on and closed ner
garagé door?

a, I can't recall.

0. Deputy, if you had a permanent disabiliky in your

| arms that caused vou te have limited range of motion and I

twisted your arm beyond that range, what would vou dot

A. I mean, that's a hypothetical guestion, I don't

" know what I would do.

. If I grébbed your arm and T twiste& it aréund and
you nad & permanent disability in that arm and it couldn't
extend, how ﬁg ¥vou think you would reaot?

A. I would probably be-in pain. I can't say how I
would reacl.

0. ﬁa you think you might spin away a liltle bit?v

A I would probably spin 1f it haurt, ves.

Q. Okay, Da vou think you would mavbe push back at
mz. Is that reasonable? _

A Ho, I wouldn't think SO I would never push at a
police cfficer.

Q. Ho. 1 mean, me.

KEIMBERLY LEE, CSE 4332
{572) 94£3~1163
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4, gk, if it were vou? Trobably.

. 8o based on your training and experience, what is
the first thing Ms. ?upké did to regist arrest in your
opinion?

A. At the point where T grabbed & hold of her arm Lo
affect the arrest and she began spinning and slapping al oy
hand,

[, Officer, do you realize that pulling away and
spinning argund doss nol congtitute resisting arrest?

B Yaz, [ do.

0. You talked about M=. Pupko running. Astually, in
your lnformatien, you.said that zhe pulled away., running

and hitting at your arm and pushing off your hand. Did she

runt

b, I would like to sce that. I don't see that in mf
repart .

Q. Tt's not in vour report. 1Ii's in the:
infermation,

MR. MORALES: BMay I approach?
THE COURT: Yes, you may.
Q. {(By Mr. Morales) o you see where ib says éhe
was runningf?
AL Yeg, =1ir.
2. Waé she ruaning?

4. Mo, =sir.

KIMBERLY LEE, CSR £332
{5127 943-1163
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0. So that was wrong te be ir there, correck?
A Yes.
2. - How, I wantad to ask gbout actual slapping and

hitting at yoor hand. €zn yvou describe in what manner she
slapped and hit your hand?

A, Pushing away at them. My hand was — I had =
lock on her wrist, and she was pushing away at my hand.

a. With the other hand?

A ez,

_Q. In what manner?

A. She was pushing at them trving to gebk my arm off
nf her'se.

. In & defensive manner?

A. In an attempt to gelaway from mo.

. Az you just mentioned, you had & lock on her

wrist, and she was pushing at vour hands like this
{indicating)? That is the exact motion that she.used‘ I3
that correct?

AL Yas,

. Iz that the complete nature of the alleged force

againsgt vou’?

B. A&t that poinkt, ves.
0. LDid vou consider yourself to be at risk of
injury?

B ot at that point, no.

KIMBERLY LEE, CSk 4332
{512} 943-1163
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0. Would you conzider that a violent act?

B, I would consider it resisfing. Az far ag
vioient, yes, it is violent. éhe was striking me.

0. You just said she was doing like this right here
{indicating}? fi h{‘b’&'-‘bv\ﬁ mﬂ{-‘lﬂﬂ

A, Yes. Bhe wasz hitting my hanpd in thal wmotion,

0. Now, in your actual affidavit for arrest, you
write that she began pushing your hands away fésm her,
Now, when you say, "away from her.” Like you said,
"pusting your hand away from her," would you consider that
a defensive action? |

A, 4 defensive action, ves.

a. S0 if ghe was pushing her.hands away ILrom you,
waa 1t because possibly she was in pain and she was dndng
that to stop yvou from hurting her?

A Pogsibkliy.

- What would vou say if I told you that vou broke
her wri=st when you put it behind her back?

A, If that's the casze, T would belisve you.

0. Do yoﬁ think-ﬁhat.in hindgight that %Du used
reazsonable force in this matter?

B Yes, L[ did.

THE COURT: We're not here to try a givil
case. Let's get down to what this is all about. UWhat I

heed to know from thiz witnese iz, at what peint did he

EIMBEEELY LEE, (S8R 4332
{512) 943-1163
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consicer har to be under arrest.

OFFICER DUTTON: at the point that T had her
penred against the vehicle,

THE COURT: What had you planned on
detaining her for in the firsl place?

OFFICER DUTTON: I was investigating the
assault on the Gerban'sa,

THE COURT: What they had allsged to be an -
agsault with water? |

OFFICER DIFITON: Yes,

THE COURT: Snmebodf sprayved tﬁem with water
iz what the allegations are?

OFFILCR DUTTOM: Yes.

THE COURT: Eo you went there, yoﬁ talked to
the lady and she gave the name. You are chbviously at her
house. She, at that point, wouldn't gilve you her date of
birth, cerrech? |

OFFICER DUTTON: Correct.

THE COURT: 5o at that poirnt in timg, she
fried to walk away fruom you, correct?

QFFICER DUTLON: Correct.

THE COURT: Criginally, you had decided that
cshe was failing to ddentifly, right?

OFFICEER DOTTIN: Yes.

THE COQURT: Bual at that point in time, vou

KIMBERLY LEE, CSR 4332
(572) 943-T163
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didn't have her uander arrest, right?
QFFICER DIITTON: When she falled to
identify, né, gir, ghe wasn't under arrest zL tha£ point?
TZE COURT: A1l right. 8o what wag she
arcaping Erom?

OFFICER DUTTON: From ny inveslkbigation, and

| she failed to identify. At that point, T placed her under

arrest for failure to identify and she began to walk away
from me.

TEE COURT: But the statute says you only
fail to identify if you are under a lawful arrest.

QFTFICER DUTTON: Yeg, sir.

THE COURT: 53¢ that's what I am having
trouble with here. So how could she bes under arrest for
fﬁilure to identify if you didn't already have her under
arrast?

OFFICER DUTTON: She was detained for the
investigation purposes on the criginal assault —-
Sdisturbance.

THE CQURT: I think maybe the Stale can
clear that up for me. Go ahead with your questioning. I'm
not here ko try a ciwvil case.

ME . ﬁGRRLES: Yes, Judge.

THE COURT: I'm just here to decide whether

the ar-est waz good or ncl,

KTMEERLY LEE, CSR 4332
{512) 5431163
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ME. MORELES: Okay,
0, {By Mr, Morales) When you attempted to arrest
Ms. Pupko, your only basisg, at that polnt, was for lfailing

!+ T.h. TIs that correct?

A Corract.

0. But you were wrong in terms of tha law. Ig that
:correct?

A In terms of the statute, yes.

Q. Okay. 8a at that point, you dida't have prohable

!cause to arrest her?

A, At that point, I believed I had probable cause.

. 0id she commii an offense of fallure to I.E.7
. At that time, I believed it was an cffense.
3. But did éhe?

A. after reading the statute, no, she had not.

MR, MORRLEZR: No further cuestions.

CROSS—EXAMTHATTION

‘BY MR. HOBBS:

0. Detective, just briefly, how are you currently

enployed?

A, I'm a detective with the sheriff's depariment.

0. How long hatve vou been so emploved?
i SCcven yéars, five monihs.
. Are you'a certified Texas ﬁeace ocfficer?

L, ¥Yeg, Sir.

KIMREKRLY LEE, CS3R 4332
{512) 943-17163
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2.~ On December Gkh, 2802, were vou in uniform?

AL ¥Yez, I was,

0. Mariked pa£r91 unit?

B, .fes, gir,

0. an duty?

A, Yes.

Q. whan vou responded to this call about the water
aver the fence, what was that locatlon?

A 108 Hicknry Slrect.

g, Is that within Wwilliamzon County and the Stale of

Texas?
A, Tas.
0. Iz that where vou made contact with the Defendant

in this case?

b, Yas, sir,

Q. Do you s=e the person youw mads contact with in
the courtroom today?

. Yes.

0. Can you idenbify her-by an article of clothing
and logation 1n the courtroom?

a. Blue jacket with a white shirt.

€1, S0 we can clear it up for the Court, after she
refused to give her date of kirth, at that ﬁoint, when she

initially refused to give her date of birth, was she under

arrest?

KIMBERLY LEE, CSR 4332
(512} 343-1163
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A, When she refused, no, she was not.

& Approximately, how many times, after that, 4id
vou ask her for her date of birth?

A, hpproximately, four times.

. Was she under arrcst at tﬁat point?

A, N,

i, When she was backing intce her garage, at that
point, did.you decide to make an arrest?

F ¥eg, T did.

. How, in vour mind, what were vou maxing an arrcst
for at that poinkt?

A, Fail to idemtify.

0. At that point, did you believe that she had
comnitted an offeﬁae against the State of Texas?

F ¥Yem, I didg.

0. . 2nd, in fact, 1f she had becen under arrest, at
that point, for some other offenze and refusing to glve hevr
date of hirth,'sﬂe would have been commitﬁing another
offense?

ﬁ. Correct.

., . If she had giver a falsze date of birth; that
would have been an offenssT

A, Corrast.

Q. 2t that point, in good falth, you honestly

melieved she was £iling to identify?

EIMBERLY LEE, CSR 4332
{512) 943-1163
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E. Yes, sir.

Q. 2o at that point, when she was walking away from
you, are you familiar with the policies and procedures of
the sheriff's department of Williameon County?

| A, ez, I am.

0. oid you fellow those policies and procadures to
impede her progrezs back inke the house?

A, Yos, I 4id.

0. And what 4id you do?

A, I used the minimum amount of force to effect the
arregst.

R Dﬁ vou believe that she — did vou identify
yourself and the agency you were with on that date?

. Yes, [ did.

Q. and at that point, were you trying to effect an
arrest?
a. Yes, I was.

0. after vou grabbed her arm, what &ild she do?

A Bhe began_spinning aroﬁndF which caused me LO
spin around trying to handcuff her. |

0. Znd after she was spinning around, and y'all both
were spinning around, what did she do?

A She was hitting at wy hand -- pushing and hilLting

at my hand.

0}, Do you believe that to be force agalinat you?

L
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A Yes, I do.,

0. what 4id you do after she was Eiapping at your
hand and she used force against you?

&, T pushed her towards her car to use the wehicle
to cease her movement and penned her against the caz.

0. How, ig this a procedure that you are taught in
the Academy or your time with the gheriff's depariment? :

A, Yes. |

. Did you.follaw those pracedures in Lrying to gain
conkrol of the situation?

A Yes, I did.

0. You said that on questiOnihg that she was
hrying. Iz it unusual for somecna to be crying?

THE COURT: We do nol need to get into all
of that. I am not trying a civwil sult herse. What I want
to know is this: wWas it a bad arrest? I don't care what
he thought. IC nafhing happened that was a breach of the
peace or somebhing that happened in his presasnce, it's a
warrantless arrest. He started out wanting to arrest her
for something that's not against the statute. I don't care
what kind of good falth it was, vou didn't have any right
tn arrest her at that point in Lime. My question is:
Having said that, she was ultimately charged with
intentionally cor knowingly to prevent or cbhstruct thiz

officer from effecting an arrest and search of her. So the

EIMREELY LIE, CSR 4332
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legal auestion is, did she prevent an illegal arrest? I
need to know that.

MR. HOBBS: Your Honor, I believe we have
tpaktimony on éhat, T hawe cage Iaw. I have statuvle
arqgument., if you would like te hear that.

THE COURT: Well, then let's get on with it
becanse I am et here to declde whebher he violated any
ﬁolicies or any of that other stuff. I need tc know if the
arrest is good. So if you've got somebthing, let's get on
with it. |

2. {By Mr. Hobbs) In retrospect, at that time, was
she lawfully arreated when you grabbed her arm Lo put her
under arrest for failure to identify?

d. Be 1 read it now, no.

MR, HOBBS: Your Honor, I believe we have
2ll of the information we nesd. Pass the witness.

MR. MORALES: HNo further guestions, Judge.

THE CODRYE: Thank you, Officer. You may

1g | step down. You may go on abont your business.




