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10 THE COURT: Ready ta cail your Tirst

11 witness?
(12 MR, FERMANDEZ: Mr. Dutton, Your Henor,
13 is pur frst WLNESs,
14 THE COURT: You want i ralse your right
15 harned and he sworn.
L& [The witness WS swosn
17 - MR, FERNANDEZ: May 1 proceed, Your
18 Hanor?
19 THE COURT: YOu May.
20 DERRICK DUTTAN,
71 having bean first duly Sworn, testified as Tullows:
22 DIRECT EXAMINATION
33 Y MR, FERNANDEZ:
24 0. Do you aceeRt tatal and compleie

75 rgeponsibilliy for arresting Sheryl Hayes-Pupkp ah

1 Degember & of 2002 for fajture to identify when yau 64

7 did not have a valig legal reasen for arrasting her?

3 A 1take responsibility for arresting her, yes.

4 0. Do you agree with me that you did not have 2

5 yalid begal reason for arresting fer For failure b

g D7

¥ A At the time, T did ot have probable tause to

B arrest her for fait to 10, Ao, 5ir

4 Q. o you accept total and rofmplete

l LG responsibiity for the injuries and damages that you
1) caused to Ms. Pupke when you arrested her for failure

i7 to D wien you did oot have @ yalid tegal reasoe for

13 doing s07
14 A, Mo, sir
] ). I'm going 0 ask you some guestions abegut

16 whak you did when you wenk o M. Firpho’s hame &7
17 Decembar & of 2002, Do you understand what we're
1% talking aboul?

19 A Uh-buh, Yes, sir.

it} . First of ail, you went and talked to the
" 31 Gerhans?
22 A, ‘Yes, sic. Tnat's correct.
23 . You gut their side of the story?
24 A Tes, Sir.
25 0. And then to be falr, you wnt and tatked to

a__- ..—.-u—-'"_,.—nn—'—""_"'_'_'_"




1 Ms. Pupkn? 51 1 g you, was she? 3
2 A, Srandard procreure, yes, sir, 2 &, Mo, She had the right not o talk to me,
E| . You were investigahing: you didn't want to 3 weg, sir. That's correct.
4 asrast an innoCenT persan? 4 0. She could heve closed the door, Gone beck
5 &, #o, sir. T was Ineesbigating to -- because 5 inside. and there waszn't anybaing illegal about that,
6 it was g wurrantless arrest -- nol 8 warrantlass & right?
: ¢ arrest situation. I wac Lo ool a warrant for fhat. - A, Yau, sie, She woubd have evadeo cetenticon.
Log 7. Mow, yau have never charged Mz, Pupks with B She was a sisspect in a criminal offense,
9 evading delention, have youd? 9 Q. Sooarg you telling this jury that she was
i A, M, sl 10 detained al Lhe moment thal you knocked on her fron:
11 Q. You wrolke an offenge rapoerl in your <ass, an 11 door?
12 officiyl oifense report? iz &, Mo, sir. She came cub of her own at that
13 A, Yes, sir, Tdid 13 polnt,
i4 . Wras that reqort thosoogh? 14 . well, was she delained whon she cams oot?
15 M, Yes, sir 14 A. At the time that T started my Investigatior,
1a 0. \vas it complate? LG ywes, slr.
17 &, Yes, sir. 17 0, Does it say in hete that she was daleined
13 Q. Was il comprehensive as you could make it L& when vau started yvour Investigation?
19 &, A5 T could make it, yes, sl 1a &, No, sir.
20 Q. And was |t acoyrate? 20 Q. Matter af Facl, the word "detentlen” is net
a1 A, As far gs I knew, yes, slr. 21 Tm your officlal report, is 117
; 22 Q. At any time from vour training, you knew that A2 A. I can't recall, sir.
23 you could write 3 supplamental report if vou 23 Q. You want to roview it?
24 ramermbered an tmportant fact ar if an lmportant 24 A Sura.
25 fact -- yvou dlscoversd an bmpartant fack, elght? 25 MR. FERMANDEZ: May T approach the
1 B, Yes, sir. 62| witness, Your Howor? A
2 Q. And In your report, wou dont mantion 2 THE COURT: Sure.
3 anyihlng abous Ms, Pupkoe evading detention, 4o you? 3 0. {BY MR. FERMANDEZ) Take your time.
4 A, Mo, =ir, 4 A, [Examlnes document}
g Q. What it mentions iz that you were aoing Lo 5 . Did you find 117
& arrest har For Taitere Lo denkify? & &, Mo, gir. Mo, slr. The word "detain” is not
¥ A, Yes, sir. That's correct, 7 in tharsa.
i Q. If evading detenion had been an important i €. Mow, whan you were lafklng ko Ms, Pupia in
: 9 fact, thern it™ sormething that you wauld faes put in % [ront of her house, you hadn't foemed the oginion
10 your regort? 10 gfter talking Lo the Gerbans ihai you had orobetle
11 A, Yes, slr. The Fecis and circumsiances that 1i cause ke arrest her For assault, ofid yon?
12 would lead o evadiog detenlicn were In the repork, 12 &, Mot withoat talking o her, sie, 1 necdzd to
13 . Pardon me, 57 13 Lalk to her to establish probable cause.
L4 &, Clhe facts and circumsiances that wauld 15 £1. You wanteg Lo be Fair?
L5 eskzolish probable cause for evading cefention were in 15 A, Yes, sic, Yes, sir
16 the resort, 16 Q. You were sl open-minted abuut the asgaudlt,
7 G, o didn't mention it i your repert; you did 17 right?
1% not mention evading detention in your wepart, did you? 14 A, Absoietoly. Yes, s,
19 A, Mo, sz, B 4ig nat, 14 0. You didn't witness an qusault, did you?
, 20 . Al right. 5o you appreacied Ms. Pupke o 20 &, Mo, sir. Thal's what made 1L a
21 takg to har, richt? 21 non-warrantiess arrest gituakion.
22 A, Yes, s5ir. 22 . Andyou had a dlscussion with My, Puplko ahrmir
23 0. She was in her yard? 73 mer retatignship with the Gerbarg and aboul the water
24 A, T beheve shie was in her doarway. 24 incideni, right?
25 . In her doorway. She wase't required fe falk 25 Ao Yes, sir, T 2id.




1 G, And that discussian izsknd o Few mengles? 85 1 1 her date of Birtn, right? a7
2 A Yes, sir, 8 few minutes. 2 A, Yas, =i,
a Q. And &t ane point, v'sll walked around maybe K Q. ARG =l that priat, if you were going to
4 about 30 leet to where the water incident might kave 4 @rrest semeboay, you wers golag o make sere thal you
5 laken place? 5 had probable cause to, in facl, arrest them?
: b . Yes, sir _ B A, Yes, sir.
) Q. A yan're a prethy observant palize officer, 7 Q. ou dign't wand to make any guick or saap
B arer't you? B declslons, did you?
A Ty to be, ves, sir, 4 A No, =l
i Q. Chkay. Did vou notfce thal Ms. Pupkg didn't [N . You dldn't want £t arrest an innecent person,
~1 owalk normelly? 11 dig you?
12 A, Mo, sire I aever noticed that, 12 A Mo, sir.
13 Q. Did yra neiice that she f@vares nar laft leqg 13 Q. Mow, at that point, Mz, Pupks wase™ unree
14 ang sfl army 14 arrest for anything, was she?
i 15 A, Mo, gir, T never noticed that. LG A, Mo, sir. She was heing detainad For my
tig Q. Digd you natice thak ke speech was haiting? 1& mnwvestigation.
l L Ao Mo, sin 17 0. Again, the ward "defenfion” |5 nat in your
; 1E Q. &0 she saemed carfectly normal to vou, right? 14 report, s it?
1 Lo A, As Far as I could tall, yes, S, 19 A& Mo, sir.
; 20 3. Afler you talked te Ms. Pupko, did you form 20 Q. Al right. You declded that you were going
E 21 the opinion that yoe had probable cause to arcest her 21 1o arrest her for fallure to ldentify?
! £F far assawlt? 22 A, Yes, sir, after several attempts to el her
23 A, 1 belleved there was probable cause, but § 23 date al hirth.
; 24 waen't - the person o make that declslon, that would 24 3. ¥ou should have known better frem your
2L Aavo boen a judge, sir, an fmpardal jedga. 25 training and youor experiznce, right?
1 Q. And In your report, matter of fact, you deon't 66 | 4 A, Yes, sir, 1 was mistaken In the [2w. &8 :
2 say that wou had probable cause to arrest her far 2 0, Hawve you arrested a lof of peaple in your
3 assauvlt, right? 3 career?
4 &, The facts were Lhere, yes, siv, T don't pave 4 A, Yes, sir.
& o specifically stale thal Ehere's probablé cause, 5 0. You learned your lesson abeut arresliig
B IL's mal iy repars, & people when you don't have probable cauwsc since
i Q. That's nry question. IS not in your regart, 7 December 6, 20027
g i it? & #. I hied probabie cause Mr other offenses, sif,
% A, Sir? 9 0. I'm talking about failure to T
=0 ). The words "vour had probatle canse o arrcst 10 & Me, sl=, T did not have wrobable cause For
i1 her Fos assaclt,”™ thass words dre nal Inyaor repork? 11 failyre to identify.
17 B Mo, slr, they're oot : 12 £, Have you iearned your lessen Douk #Trestng
13 Q. S0 you asked Ms. Pupko her name? 13 somebady for faihere fo ID if you don't have progahile
14 & Yes, sil 14 rause?
15 Q. She gave yol her name? 15 & Yes, sir. After the fact, I leamed that |
16 #. Wes, str, verified ik for me. 16 was mistaken on Lha law.
L7 . You asked her ber date of birth? 17 . It's sometaing you shauld have known before
LS &, Yas, sir. That's cotrect. 18 that, right?
| 19 Q. wWere you Laking notes all Lthis Time? 14 A, es, §il-
(26 A Ona fieid notepad, ves, sir, just 30 0. So you cradbed her wrist?
1 dentifying informaliorn. 21 #.  Yes, sir, to keep hor from walking away.
a2 €3, and while she gave you har name, shz didn" 27 And the reasen you grabbec her wrisl 55
a3 wanl ke glve wau e date of birth, nghe? © 23 bocause you were going to arrast her foe faitero o
i 24 A, That's correci. 24 Sddentify?
25 0, Anrd pon: asked her several fimes to wive you 25 Ao That's whal [ helieved I had probebis wause




1 for al the time along with other things. 891 2. Al right. and thes when did the ather 7l
2 Q. oWl -- 2 afficer, the Georgotown afficer amrive at the scene?
3 ME. FERMAMDEZ: May I approazi tho 3 &, As Twas bransporting her away ko jail, he
4 weiposs, Yoo Honory 4 rolled up.
3 THE COMSRT: You mey. ) 0, Sn you were Aleesdy ia your patrsl car
I g Q. [BY Mf. FERMANDEZ) What you say in yolr B leaving?
A roprrtis that you told Ser you waere going Lo arrast T A, Yes, i
8 her Ior failure to identify? 3 0. Okay. So he didn't witness anything that
Es AL Yes, it 9 happened?
L <, You dign’l say, "I'm golng to arrest yau For 10 A, Mo, sir.
x1 fallure o dentlfy atnng with other things," did you? 11 2. And after she told you that she had problems
HE A Mo, sir, [ didn't, L2 with her legs, vou went abcad and fgroed her legs inko
13 . 50 50E Spudn awWay rom yau? L3 the car, right?
14 &, Wes, sir. 14 #. [ scooted ber hack in the seat, Yes, sir.
15 G, she didat run froa you, did she? i . When did you reaiize that you didn't idva
16 A Mo, sir 16 probable cause to arrest Mo, Pupko for Tailure to TH?
1r Q. At one polnd I beiieve in the information 17 f. Prigr lo Lhe pretrial heading.
18 that you filed, you said that she ran from you? 18 Q. Prior to the prctriai hearing --
1o b, Yez, s, In the complaint. 14 &, For the criminal case.
20 0. That comjlainz is just like your official AL Q. In the criminal case, And the pretrial
21 repart, isn't it? 21 hearing In the criminal gase was abaut 25 munths afer
2 A Yes, sir. 22 Decemper &, 204627
23 Q. Supposed o by thorough, complete, 23 A, Tgan't remember, sir.
24 comprehensive and accuraze, right? 24 0. Tvwas a prethy significent period of Ume,
25 A ves, sl 25 right?
1 <. And in that infarmatien that would ultimataly R A, I don't remember. 72
2 be reviawad by a court, ® prosecutor, a defense [awyer 2 1. 5S¢ in that interim time IF you arresied
3 or ajury, you said, "shs ran gway from ma'? 3 somebody Tor fallure to 10, you really didi't kngwr if
4 A, Tes, sin, 4 you were follawing the law or nof, did yau?
5 Q. But ke didn't, did sha? 5 &. That was the first arrest and |ast arrest
& A, Sh walked away. G ever mada for fail to ID.
L 0. Did you have kandoulfs with you? ? €. 5o wha did you L2l that yaird made a
i S A, es, sir, T did, 8 mistake?
g 9. 50 oyou put the hendouffs on her? 3 A, hckeally the prosecator brought it ug e me.
La Ao ves, sl [did, ia Q. Okay. Well, on March 8, 2004, you testifles
15 . And she was in pain? 11 under oath againgt Ms. Pupka 1o the criminal case that
12 &, After the fact, wes, [ guess S0, 12 was ponding againsy har, correclk?
12 03, Well, as you were arrasting et or as she was 12 A, Yasz, slr,
14 sminning awdy from you, do vou believe that she was in 14 0. And @re you teilieg Lhe jury it was hefore
15 pen? 15 that hearing, tuerlag that hearing, of after that
16 &L couldn't say, sir. 16 hearing thet the praseculbor fobd you that you wors
17 2, Well, did she say anything? L7 whiang?
L4 A, D don's know, sir, T was teliing her to stop 13 A.  Before that hearing.
15 resisting at the time she wes spinning. 19 . And you pracesded with the headng?
i 0. A5 a matker of fact -- T thiok you've seen 20 A, Yes, sir, for the resisting arrest.
21 the shotographs -- she had some praliy significant 21 0. Ageanst Ms. Pupka?
72 hruses to her -- to her wrlst, didn't she? s A, Yes, sir
&3 A, T don't know, sir. 23 0. Shill wanter o see har gst convisiaa?
24 1. Yol haven't sean tha photographs? 4 A.  For resisting arrest,  yes, sir
25 &. Th= zhotas 1 gat were not very clear, sir. 25 Q. Well, iks rharge for feilure o ID was =kl




=

_5 | pending, wasn't it? 73 1 A es, siI.
2 A, Mao, sir. The county attorney's office had Z 0. Could be an eiderly person, couls 5 A
71 dismissed that ane. 3 dizabled person?
4 T, Whaen did they disnmss it? 4 A Correch, Yas, Fir,
) A L ezuldn't tell you, s, 3 . Could be 8 valng person’y
! Q. Chkay. Well, we'll get inta thal iater. 5o & A Yas, sir,
Foth county attorney tald you yoe were abzolitely wrong 7 . FRight? We can agree that needisssly
g o tha law on failure ba identify when vou arresheacl #arresting o citizen is not prudent, is ity
3 Ms. Pizzko, right? 9 A, Yes, sir,
10 A, He expdained the law, sir. 10 3. And 7 palice offichr, we can Acron,
:1 Q. And you were abgalutaly wreng? Il neadlassly endangers a citizen it ke arrests that
A A T was incorrect,  Yes, sir, 12 citizen without orobsole cause, Fair to cay?
id Q. ¥ou're familiar with Article 38.04 of the 13 AL Yag, sir.
4 Texas Ponal Coda? 14 Q. rou kag the bast trainiag at the police
Ls A ey, sic, Well, can you give me ghe -- 15 academy or the sheriff's acadomy o whorowar you wers
LG Q2. aboub evading - about evading delention? 16 trained, righl?
17 M Yes, S5, 17 A, Yes, sir.
L8 Q. Thal a persan commils an offense if be 15 Q. Aid wou had Folluwup Lealnisg -
19 intenticnally fleas from a person he kinows |5 8 peace 14 A Yes, s
20 officar arttesmpting lawfully te arrest or detaln him? PAL Q. --Tight?
21 A, Yas, sir 21 A Yes, sir,
a2 Q. You have now regchied e concluslen some 22 3. And 2s a matber of Fact, Yoo Now - you now
23 eighl yesrs later that you had prabable cause to 23 train ather oflicars, don't you?
24 @rrest Ms. Pupks for evading detention, right? 24 A, fes, sin,
25 A Yes, sir, hased oo the facts, 25 . And 2 pollce officer can always <all a
1 o You didn't have somebody reach that Eal IS supervizor if he or sne is not sure about what Ehey're 76
2 eoncluston for vou, did vou? 7 going cut at the scene, right?
3 A Mo, st K| #. fes, sir. That's correct.
4 0. Llke your expert witnass? 4 0, You didn't do that, though, did yau?
) A, Mo, sir. & A, No, sir,
g 0, And some 5ix yoars ago, the Failure fo f Q. Wfhen you ool to the - to the all, did you
7 identify, the Class C assault, and the resisting 7 alert the medlcat staff al the jail that Ms, Fupko
£ arrest wore alb dismissed in the Interest of justice, 8 might be injured?
G waren't they? | 8. Idan't recall if T dic or not, IU's
11 b Yes, zir, [ balleve so. 10 standard that they ask modical questions when they're
1l . And Erat was e right thing w do, wass't 11 in intakea,
13 n? 12 €1, Even afler alt these charges wearc disimlszed,
33 A, Al bul the resisting grrest, yos, S 13 il you ever apologize Lo Ms. Pupko?
i1 Q. gih, you still tnink she reslsted arrusl? 14 b, Mo, ST
15 &, Yes, sir. 1 belicve she did, 14 Q. As a matter of fact, you've bean prometad anad
. |G 0, Al nght. You've scresked many people -- 16 nul demated since this happened, riaht?
L7 A, fay, slr, 1r A Tes, gir, T howve,
18 0. --in your carase? 18 0. This hasn't been 4 black mark on vaur carees,
1% The sersoq that you arrast might Be an 19 has it?
70 athlete, might be & recaptlonist -- 24 A Mu, sir,
al A, vegoulr, 71 £, We can agrze thet & police afficer musk hawe
a2 3, -- mochanic, salesparsan? i3 knowledae of the lew m order o do fis job Safely?
23 A fas, siv 23 &, Yes, sir.
24 @, feople tram &l walks of life come inte 24 3. And we can agreg, unllks @ mistaka, lack of
25 contact with pelice, righl? 2% knowledas by a pollce olficsr 15 oravanlbable?




1 A, Cen you ropeat that, sy P11 have the prabable cause to arresl ner Tor, right? /8
2 . It wau don't knew whet the law is, the way o z A Yes, sir

3 remedy Lhal is oo leare the law -- 3 £.  And that would have been wrong, Log, wouldrt

4 A Agrpad. L by

h Q. -+ right? ] A, Yes, sir,

G A, Yes, sir, & Q. You're familiar with Article 14,012

i E Q. Tz learn the taw on failure to identity -- 7 A I'monal cleas an Lhe statute, Can you glve

. 8 A, Yeu, sir, 8 me the title?

Yy 0 right? Q 7. Sure, I be glad to. It has to do with

10 Becavse thai's your jab, o follow the 10 whan the pelice mdy 2rrest withoot @ wasrant.

L1 lew and entorce the law, right? 11 A e, i,

12 A Carrect, 12 Q. &ng that you can arrast for & crime commlited
13 Q. What's the danger whan a pelice oificer 13 in your peesence, right?

14 poesn't know the law on failurs to idenfify? 14 A, Alony with saveral other reasons.

15 A, Bad drresls are made, People are arrested 1% Q. Al right, THe assault with the waier hose,
6 without probabae causs, 16 that was not in your greserce, was it?

17 3. People can get huri? 17 A Mo, sir. That's why 1t wes a -- |'_equi|'ed a
1i A IF ey resist, yes, sir, I guess so. 18 warrant,

L9 . It couwkd be the offlcer that gels hort? 19 Q. Rlght. And Lhal's elamsniary taw that every
20 A, Yes, sir, ould be, 20 pelice officer shauld knew, right?

zl Q. Cadld be the person that's befng arresked, z1 A, Yes, sir.

22 nghl? 22 Q. And of course the assault with 8 water hasa
23 A Yes, sin, could be, 23 or watar is not & feleny, right?

: 24 Q. A bystander, a hushand, & relative might crene 24 A Mo, sir. It's a Class © risdemeanor,

E 25 out and see what’s going en; they could get hurt, 25 J. That's the lowest ang, I think, mayaco the
gt 78 1 1 fioe at ke time? 8u
2 A, Yes, sir, T guess they could. 2 A Yes, sir. It's flme anly.

3 0. Have you talked to your expert witness in 3 3. Fitne poly. I Lhink now it's $30G, Bul @ was

4 thls case? 4 less then?

g A Just during deposllion, ) f, Upto $500. It's beep up to $5040,

3] (. How leng ago was that? & 0. DOkay. And of course, you didn't have a

7 A, A manth or twao agao, [ guess. 7 warrant Lo arrest, righg?

3 Q. Okay. And dld you - did yor tell thet 3] A, Mo, slr, not at that time, That's what T was

9 axprrt witness that you didn't have probable cause to 9 attempting to do.

10 arrest for fallure o 107 yili] 3. Mow, you say -- The fallere to 1D Was ;

il A, Yos, sir. She was awara, i1 actoally dismissod on 4-23-047

12 Q. Mow, duriag tkal 15, L&-monih time pariod 12 A, The county attorney's office dismiss=d il

13 when the charges were pending, Ms. Pupke could have 13 wauldr't know when they did. kit was orlor to the
114 civen up and pred guiity, rlght? 14 pretrial from what T unilerstand.

15 £, fes, sir. I think so. L5 Q. ‘well, the pratrial was in Macch of ‘04,

14 0. Ano it she'd have oled guilty to falurs to L6 correct?

17 10, sne wowd be & comvictad criménal? i7 h. wely, 1 was advised prior o Lhe prelric

16 &, 1 belewe the Fail ta 10 was dropeed prior 1% rthat il had been disinissed, thel that and the assault

13 ko, The copAty attorney went on dhe resisting ariest © 18 had been Jismissad,

20 which is skl o walid arrest. 20 . well, if the records show thal It wasn'l

V2 Q. Upin the point that talk charge was droppes, 21 actually dismbesed until 4-23-04, you wouldn't argue

3 the failure ko ID was droppad, she could Bave plad 22 with that, do you?

23 oLty znd beer g convicted criminad? 23 A, If that's what the -- The coenty ettoraey

s A, Mes, sir, for fail to ID 24 arosecutor advised me that they had peen dismiszed.
23 2. Fuer a crime that you now admit you dic nat % Q. Qkay. kew, the minimal force WAl you Say
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that you used endea up breaking Ms. Pupko's wrist, 8l | Q. Isthat in your official offense report, that a3
righi? 2 she nad something ciosa by?
A ITyou're telling me that, ves, hot - T 3 Ao Moo sire IL was icreievanl, so T did not put
quEss 5a. 4 il in there,
. Pardan me? 14 1. Pardon ms, sir?
A I youre Leliing ma thal, ves, sir, [ a A, It wasn't relevant to that particular
G, You dide't kaow that? i 7ouflanse.
AL MNi, sir, T did not. E g 1. Ezactly, It wasn't rebevant, Sooyou werg
G Up ontil Loday, you didn't know that her 19 netin fear that Ms, Pupko wes going to assault you,
wrigt got brokan? z 10 were you?
Ao Txagw thern was a clalm al Lal, yes, Sir, f 11 Ao Mo, not at that polnl. Mo, sir,
Q. 0Oh, so there's £ difference bebween a claim {12 Q). Mot at that poink, Chkay.
af it mad it being brojeen. Okay. Tunderstand, Al E 13 A, Mo, sir.
knat point when you grabhed Ms, Pupko's wrist, your had ! 14 4. Becausc woeu didn' state that Important fact
ansolulely nn le2gad rinhl to do =c if she was being [ 15 in your official offense report, right?
arragtey] for Mallure Lo icentify, did you? 10 A, What important fact is that, sir®
A, Mot for fail to identify, g, sir, 17 . That you're in Fear shat she might assault
4. FRight, Cid you know -- Do you knaw now Ehat 13 vyou; if's notin your report?
Ms. Pupka hed Geen in a cema Moc sume Four morths in 2 19 A Mat at that paint, rao, sir.
wely serious automelike accicent bofore any of this 20 . Right. You don't want anyboedy acting on pour
happenad? Did you know that? 21 behedl te oome Into this conrtroom and telt this jury
A, T epow nowe, T dld not kEnow at the dime, 22 that yau were in fear of being assaulled by Ms. Pupko
. And that she hes a learning disabitisy? 43 at that paint, do you?
A T did not kKaew that, 24 &, In any arrest situation, you're in fear of
0. and that she had -- her |ef femur was 25 heing assaulked at somie poiat.
shattered? B 4 0. AL this peint, do you want anybody coming &4
Ao T knew that now. Tdidn't know that at the 2 imko this courtroom and telling this jury that you
tima. 3 were in-Tear of being assaulted?
Q. fnd that she doesn't have full range of 4 A, PEwvory arrest,'I'rn In fear of being assaulted,
mollor iin the zem that you grabbed, Ol you know 5 wes, sil.
Lhat# & 3. As Ms, Pupko turned and walked away from you,
&, Vdid not know that at e time, fo, sir, 7 do you want anyone to came o is courlroorm and tell
. And you kaow row that she can't run despls B Lhis jury that you were |0 fear of being assauited by
what you sawd in your information, that she ran frem 9 ™3, Pupko?
you, rlght? 10 &, Sure. In any arrest situatlon, I'm in fear
&, Yes, sin, T knoew that, 11 of peing assaultes,
0. 5o Mi. Punke, iF as you say she turned and 17 (. Did you el your expert witness tiat you
walled away from you, sie wasn't a threat e you; she 13 were in fear of being assaulled when wou -- right
was walking mehy from wou? 14 hefere you grabbed her as she was wallsing away irom
&, Anybody could be & theeal, sir. 15 you?
. Sha wasn't about fo asseull you frantally; Lia A, I dort believe T did,
che turred -+ arcording Lo you, termed snd walkead 17 . That would be an inpartant fact for your
AW E 18 expert to know, wouldn't #? |
&, Sne lurperl tnto her fjarage, yes, s 1% & 1 Lhink all officers know that ar rhe time of
Q. Allright, She dida's have & weagon in her 20 arresl is the Ume that wou fear the rrn:;st.
pussessan, did she? 21 . Thal would be an impartant sact for your
L. MOt her posscssler, nd, ail 22 cupert to knaw, Troa? Fair tn Cay 7
. She didn't have anythlng rearty Lhat she 23 A, Drey, YB5, ST
colld dse g5y waapony vo2d O Ts bmat "yes"?
M ¥es, giq she did. 2h &, Yoo, I guass oo,




i 9. Qkay. Well, you can sy "yes," OF yuu can B3 11 peil. ILwas kot -- at leas: Friday, It was kol anc 5o &7
4 say "not Z we called maintenance aad ol them. IE was a huge
3 A I'm not sure T understand the quaslion. 3 problem. Al right, Let's plck up wiln Cha
4 L Al sight, ekl we've been lalking about 4 egarmltallon of Mr, Botbos.
boowaelher or not you were in t2ac of being assawdled as 5 Mr, Jerrard, ofe you yoing?
& ML Puska temesd and walked away, T believe you saig 6 MR, JAREARD: *es, Your Honor, if Tinay.
7 that you ware not, s [HE COURT: Al Flght. Procesdl.
& A, Mo, I sawl i was, At the Eime af arresl, & CHOSS-EXAMIMATLOM
9 vyou're always in faar thai vou're going to be O BY MR, JARRARD:
10 ar=zaullaed, You're al a higher leval of cauticn, ik Q. 5ir, please slale your full names fer the
1l Q. You noew say that you ware, Dut that's ek in ¥orecord.
17 waur officlal repart, slognt? 12 b Dorrick Andrew Cutton.
13 A, Mo, sz, iE's notin my afficlal repocl, 13 Q. And can you Lell me a little bit about
14 Q. Ang ol course in yows official repat, your 14 youeself? Are you marred?
15 informetion, you don't mentich anything about any 15 A es sir, Yes, cir, 20 years.
L& items being nearby in the garage that could have been 14 Q. TeH me a litkle Git about your professional
L7 used %o assault you, right? 17 backgrouwnd. '[
LG B, Ho, =i, because she didn't grak any, 15 A, T srarted @ 199G with the sheriff's office. [
1% Q. All righe. You didn't have say injuries from 19 Prlor to that, I served four yoars in the Marine Corps f
20 this, dic youT 20 as an infantryrman. After - Once I started with the
X1 A, Ko, glr, T don't beliave § did, 21 sheriff's office, I started In correctlons 85 a
27 2. Had you had ary injurics, those would have 22 rcorrectloas offlcer. I attended a basic peace officar
23 Desan chiotographed, rign? 23 course with the Regional Trainirng Academy hare in
24 A, Thay would have bean documentod, yes, sir. 24 Austin, After eomplating that, I worked tar a litthe
25 . Righf. Mow that you know that Ms, Pupska 25 while in the transportalion sectlon of the sheriff's
1 doesn't have the full renge of matian in her arm 86 ¢ { office where L transparled inmates to and from 69
2 becsuse of the surgery ko fec ulnar nesve and she's 2 wharever thoy needed to go. [ promoied to patrol
3 got o shattered ferur and she's got a lesrning 3 division whers T worked aporoximataly five years --
4 dizabllity, do you agree with me that her eeactlon in 4 fjwg, siv yoars. [ made a transfer ta the Traffic
i 5 spinning away Trom yol was a reacdior te pain? 5 Enforcement Unit, worked there for about a year anc a
E ] A Hypothetically T guess it cowld be, yas, sir. . & half, snd thea I promoted to detecllve. In '04 --
7 ME. FERNANDEZ: Pass the witness, 7 rcortoctloa -- "5, I meved to the Toeinlag Uit and
f THE COURT: Why don we take cur mid 3 have been Lesg 2YET Since,
9 afternoon recaess at this time. Lel's take 3 15-minute ] 3. Anrd prior ta the Marines, what werd you
10 hreak, sc be Back in the jury room in 15 minutes. 16 dolng?
1% Remember, don't discuss the case amangst yourseivos or 11 A, Lwas in high school. Yes, siv, in Kigh
12 wlth eoybody =lse or jet anybody discuss it wlth you, 12 schoal
13 ang wo'll see you back In 15 minutes. 13 7. And you enlisted right out ol high school?
14 (Recess from 3:13 o 30515 i4 A, Yes, sif, 5 gays atter T graduatsd,
1% (CGpen court, jury present) is Q. Any training or assignments in the Marines
16 THE COURT: We may have to work ah that 16 that might be reievenk to your law enforcement
L7 Snow we it down” techaigue a llttle bit, Tdon't 17 beckgrovnd?
18 know why the jury roem door was closed, bub i dogsr't 14 A, wy first year and 3 half, Twas with the .
| 19 need ta be closed when you'te on 3 break, just when L9 sogurity foroe attatian, and I worked the top secret
20 vou're delibarating, So yawr're not confined back 0 security defail for a nuclear submaring base.
71 there. You're allowes to wandar wheraver you want, 21 Q. Tell ma a littie it abeut yaur family,
3¢ and that doar c2n be open. Was the temperature okay 22 A 1 have wo kays, LS and 28, My 13 yaar ald
© 43 back there? 33 g an tagle Scout, my 16 year old is working on s
24 JURY PAMEL: (Heads nudding) 24 Engle Scout, My oldest one just nol arcentad to
24 TiIC GOURT: Bacauwsa lest wask, it was 75 Southwestern Linivarsity where he may be playing
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Wem - cold water,

i :
? 0, Dw you have any things that you do when z G.  Andwhat was this datg?
1 wau're not o duby? i 3 &, December O, T bejieve -- &, #,
4 &, Yes, sir, [ wolunteer as -- for the last R Q. OF 20027
5 {we years, sin vears, I've voluntesred ds an 3 A Yes, sir
A assistant sooub master with a treop In BRoend Rock, ] rj. Do you racall what the wealther might have
7 Currerthy T'moa crew advisor for Advenbore Crow, which ¥ been thal aftermaon ¥
& i5 L6 to 21-year-old boys and girts. We do high i A, T recall it was fairly cold.
O grhvenllre acevities, rope and rock cimbing type of q Q. After you had spoken to the Serbans, whal did
10 =i, L you then do next?
11 ool lel's zalle a fittle it abndit the 11 A, After speasking with the Gerbiaos, 1 had gene
12 reason that we're hare today, the events wikh L2 oyt o my unlt, rey wenicke (o oblaln statamenlk forms
13 Mz, Pecko, Tell me how wou came o e call, 1o the 13 for them to stars filling ouk while T made coniact
14 Pupkas' rosidence, 14 with Uhe other pacty involved,
15 Ao Erecelviad a dispatch fram our comymunicala i5 G, And the sthar party was whom?
16 canter. 16 A Ms, Pupis,
17 0. aAnd what were you tald in that dispatch? 17 G, Bad vou furmuolated amey opinicns aboul Chis
18 A Justthgt it was 3 ncighbor dispute. Vi situation at that paine?
19 0. Didowaw gel any other information about what E 19 A, Ma, str, nat at that point,
20 you would be caming wpe to? EEG 2. Would it have beepn regsonable for you to
21 &, Mot ihat 1 recall, sir. Ma, sir. j 21 farmulate an apinion at that potnt?
23 Q. What did your S when you arrived thara? 22 A Mo, BIF, kot at that poli,
23 8. I metwith the complainant that Gispatch had 23 Q. And why naol?
24 glven me, the aerbans, I mel wikd Lhasn first, 24 &. 1 hadn't gotten her side of the story yoL.
25 0. And after you mes with the Gerbans -- T mean, 25 Q. 5o after you lelt the Gerbans and after
1 when yau knocked on ihe door, what was the next thing 901 4 civing them the repoarts to Gl out, what did you then
2 that accurred with the Gerodns in your investigatlon? 4 Co?
3 A, T asked them what had occorred, and they 3 A, I wenrt to make contect with Ms. Pupko.
4 informed me that basically they had head -- 4 Q. And where did you find Ms, Pupko?
5 M, DUSKLIE: Objection -- 5 A, I believe she was in Lie doorway.
a A -- & teng hiskory with -- a . Had you spokan to M5, Pupke Defere thal
7 MR. DUSKIE: Objection, Your Heoor; 7 oanint?
4 hedarsay. 4 A, No, =ir,
q MR. JARRARD: Your Honor, the whale basis & 0. what did you go ance you met Ms. Punke?
10 of thiz cass is wnat did he knew and was |t 10 &, T asked her to explain io me what had
il reaspastle, soowe need to establish what -- 11 lransplred, what hed gone an between hor @nd the
12 THE COURT: Objection is owerruled. 12 Gerbans.
13 Mo 1 had et with the Gaerbans, and they had 13 0. Did you tell her anything hefore then?
f 14 arlvised me that they kad had civil issees or issues 14 f. Tidentified myself, told hes whe I was.
L5 with the neighiher Far an ongeing pericd of Eme in 18] 0. And what did you ell her o puTpase ar
14 ralation to a covered palic that they had pat - that 18 being fhere was?
14 they ned built sver their jacuzzi, 17 &, 1 was investlgating the neighbors heing
1 G. {BY MR, JARRARDY And what happened next ag 15 spraved with the water hose,
19 part of thet inkerview process? 19 0. And what was her reaction to your anaouncig
a0 A, They had advised thal they weare -- they were 20 the rapson you werse there?
21 pusting -- installsy & cable - a cable feey inte 21 5. lnitlally she was cooperative. She took me
22 Lhal covered pakio. Mr, Gerban stzted thar he was on 33 Lo the side of the kouse b0 show me whore 518 was
2% o lacder, plan ard wisioie from aver e foace. 23 watering a planl ia her - [ quess ia the side belweaen
26 M-z, Gierhar was next o hine geislde,  And tho pext 42 the bwo houses,
25 thing they knew, ihaey weie feefing water camlng owver fag O, Okay. sod what did she bell you ahioal the
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1 aacident? L Q. Bid you ever prevent her from talling vau any #3
7 A, Sho hac adwesad thal -- Lhat while walarinrg 4 of the Macts thal she wanted to eIl vou daooul Lhe
3 =ae alant, the hose fad fellen oul of fier head and in 3 Garbans and the water incident?
4 ner words, @i the hke snake thingy, kind af like I & &, Mo, sir, net about the watsr.
T guess ong of Ehose teve: that -- you know, a water tay, 5 Q. 5o aftar vou had -- she nad shown you whera
b bagcally just Kind of went oul of her hangl and G the waier hose wes resled up, what hapoesned nest
¢ started going cTazy. ¥obotweon Ms Pupko?
g Q. A describie 1o mae, vou know, bhe - owhed you A &, Ak that point, I explained to her that she
9 Found in the backyard i relaiion to where the fres 9 waz a sirspect in the criminal offense of tha assault
Lo was and the Gerhans were anc the scene ol that waler, L0 of the neighbors, @ssault by contack, and T askes her
i 11 A0 Wl Tagticed that the whole side of the 11 te-- 1 had har name, =0 I asked her to verify the
! 12 hause was coverad inowater. It was still dripping. 12 spclllng of her nama, which she did, and then 1 askcd
13 0. Was there anything betweer Ms, Puplko and the 12 hor date of birth,
114 Gerbans? 14 G, Waal - Bxcuse me, Let's step back for just
: 1% AL A privacy Fence, yes, sir, 15 3 second. When -- Were you taking naotes thraoghott
| 16 . About how tall was that fFence? 16 thes whole Intervlew process with 095, Pupo?
* 17 & Avgrage height, Six footf, T quess, 17 A, Mo, Eir,
f 13 . Did you see anything on the cther =ide of the 15 0. AL what point did weu skarl taklng nobes with
! 1% lcnee? 19 Ms, Pupko?
20 4. A ladder against the house. 20 &, Just on her identifying infermation -- name,
21 Q. Was there any - How dld Ms, Gerban seact to 21 speiting of the name, date af kirth, that kind of
22 your -- T'm soery. How did s, Pupke remct fo your 22 Lhing. .
23 questlomng at that skage? 23 Q. 5o you would have had to get a pen. Where
24 A, While she was explaining, she -- she would &4 did that pen came from?e
25 conlnually go off the line of questioning and go into i3 A, Frum iy pockat,
1 the covered patic explaining that the Gerbaos didn't 4| 9. Did har moed change at alb ance you started 26
1 hawe proper building permits and tiat she had -- sae & asking her questicns?
1 had getien with the homeownes's association aor the 3 fi.  She became uncoaperative when T asked her for
¢ county orwhoever, She was - Angt T continually tried 4 ner date of birth, 5he asked me why I ceeded that.
T ot bring her back o whal ¥ was there for, explainzd g Q. Did you hawe to ask ner more than one kirme
& ko fer thal [wasn'l there for the civil issues, that & [or her name?
7 I was inere to investlgate the Fact that the Gerbans r A, M, sl
B aad besn sprayved with the water. 3 €. How many bres did yoe have ta ask her for
G 7. [Md she appregiaie Lhai fact? O hey data of birth?
11 &, Tdon't know, st 1.0 &, Soveral tires, 1 don't remenmiber exactly how
1l . L mean, dlid shz -- did she easily come back 11 many.
iZ o Lhe questioning thalb you weore undertzking wikh her? i2 Q. Was her demeanor chanying at all from the
13 K. Mo, sir. She kapt on the line of Ehe civl 13 moment fat vou ook aul yoe pen Lo the e that vl
14 |ssies thal sho hacl lad. 14 asked her date af birth the last time?
1% (3. S0 after you had spoken to her about what you 15 A, Yes, sl
L& saw on the backyard, what did yeu do next? 1% . And how was it changing?
17 &, T helisve she kook me back owet Lo look at 1/ A, She just kind of hecame irratignal as far as
LB where (e hase was spooled up, which was €I of an 18 questioning me why [ needad the informatian. i
<9 [he side of the corper of the house. We are standing 19 sxplziced to her that it was a block cnomy report arm
30 uasically either ta the side or in front of her garnge 20 ther I had to M1 out because T was writing a report
21 door, which was Gpen at e time, 21 ko suomit tn 2 Sedge Tor a warrant, Bhe just -- She
] 0. D¢ you ever orevent her from talling you any 2% hecama mare and mare irrational about B esch ine S
23 fecks thak yau fagught were relevant to the incidant 23 asked her,
P94 with the water anc the Gerbans? 24 Q. Should Ms. Pupko have kanwn Lhat you wers
I an A& I'mosorry, 50y that again, sir? 25 vestigaling the crisingl complainl af the Gesbans?




1 1ol her,
G, The fnal timne that you asked her her date of

A, Yes, 5ir.

hirt:, what did she dain response?

A, T advised her if she dicie'L gnee nie har date
al barth that I would fe forced o arrest ber for fall
to lelentify so I could identity her for warrang
purpases, At Lhat point, shie sald she wes dene
talking to e and walked away,

Q. A&l right. Wall, lel's talk abouwt the
failure io identify., Yoo lestifted that it was -- you
weie mistaken on the faw. Explain why vou had made
that mistake,

A, The law iz vary -- The steiuke is kind of --

T don's kv the ward, T2 Kind of aard fo
arderstand as e as levels of detention and thirgs ot
Lhal nelura. I oeleva that il coodrred becaose of &
dlecussion of @ case [2w In tralning in whicth the law

in Tewns was changed. T heligve that's whore ay
mistake came From.

2, Tell me what you undecsland leday about whal
It means tn commit the crime of Tellarae Lo idantlfy.

&. In a state af detention when an affcer is
investigzting somebody and <hey have them detained,
the anly ime it would be an offense is IF she gave me
7 fictitious name, date of birth or address.

a

i1g 0.

1 A,
2 either establish probabie cause that they committedl an

Mo, ‘feu're dele:ning soinchody 16 either -

3 offense ar -- ar aegale the fact that they were
4 Imvolved i an offense.

5 Q. Can you delsn wilnesses?
f A&, Ta a certain extent, yes, gir. Yes, &ir.
7 1. Aad if you advise them thal you nesd o oged

8 cartein information simply as a withess, can you
0 petain them as opposed to aresting them?

In A. Yas, sir.

11 7. Is thers & dlslinction between detalning o

12 witness and detaining a suspect?

13 A, Mo, sir, Ma, sl

14 1. S o this case, did M3, Pupkn know or should

15 have known she was being detalned oz clthor a witness
16 of a suspect in this maiter?

17 A, Yes, sir. T advised her she was 3 suspect.
In your opinien as a certified peace olfcer,
19 master peace aflflcer, |5 there an occasion when a
20 wlkness of @ suspect can voluntariby disengage that

21 detention withaut your authority?

22 A, I'mosorry, Can you say that ane more bine,
23 please?
24 Q. ktwas poorly warded, [ appiogize. Az 3

24 master peace offfcer, you have spaclal @waining. s
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Lhe didr't give vou a fictitious name?
Mo, ST,

oF o

Iz thare & second parl to thal statubue?

A, The first part is if they're armested and
they refuse toogive you the inforimatlan,

Q. 505 that where your confusion czme in?

& Yes, qir. Yes, &iT.

0. The -- well, }t's taik about - There's been
a lot of discussion about detention and arrest, Is
therm 3 distinetion between d deteatian and an arest
by & pellce offloer?

b, Deteption, an afflcer is required to have &
reasonabie susplclon that tal seesoen s valved in @
criminal offense or about to commil & crimimad
nttenss,

Q. And thal is what?

A, Ueasoazblo suspicion would just be
reasonable person wolid heve infarmatan that wouid
lead ther [o hellove that that person had committed or
was about Lo comreit an offerse.

0, Bul ats getansion, What's the difference
hatwesn detenticn and arrest?

&, [oran arresl, you have 1o have arcbable
cause, whh is a higher nerden of proal,

r3. Ts dotention only denting with suspects!

ELH

1 that correct?
z .
3 Q.
4 s there & polnt whien a witness or @ susoect can

Yes, 5ir,
Bazed on your training amd your experience,

5 voluntarily disengage the detention of tho police
& pfficer?
E a,
& =lr.

Y £
10 a3 an interview of & wikness or 3 susoect?
11 '. A,
12 questions that are pased o them and they're rot fraw
13 Lo legye mntil Pve Nnished my investigation.

Mot if [ have a reasonable susolclon, aa,
Sg in vour inlnd, whil dees that mean as Far

Basicatly they're going Lo answer g

14 3. But they don'L haye o answer those

15 questions?

16 A Mo, sir, Mo, slr-

17 3. Bul -~ And how long Can yau detpin them if

18 they'rg not answerlng youe qUESEONST

19 L. A reasqnable amount af tinne, @85 eng as e
20 coatinually imvestigating, The nourts hey leld Lhat

21 it's -- "reasonableness” wnuld Just be estn oiisned on
22 g case-by-rase nasis basically,

23 3. And with Ms, Pupko, wese you stili

24 invesbigating at the time she turnes and walked gway

25 from you?

100

99




1 A, Yaos, 5ir. T owas shll trying to ideskify
2 her,
3 7. Yuu had -- A thal point that she s, what
4 happaned next? '
b 8. when she tumned and walked away fram me, I
G adviscd hor that sha wouwic 3¢ placed under areest for
£ Tail tooidentify. T grabbed a hold of ang arm - 1eft
B orrighs, 1 can's rameamber which -- to cease har
9 mevernent into the garage.
in Q. When wou 2sked her to stap, did chea gtap?
i1 A B, Al
1: Q. Dpposing counse Aad askad you some gquastinns
13 abeout Being in foar af Lhat moament,
14 A Waos, S,
12 o Were you in fear of M5, Fupko al thal moment?
1a &, I was at o heighlened ==ase of caution
17 hecadse |Lwas an arrest situation, yes, sir, so I
LB guess T wss in fear.
Lo Q. Was 1 because of M3, Pupko of your tralsing?
20 A, Both. Both Geniang and Ms. Pupko 2nd her
A1 actions,
12 Q. Sowhat did you have to fear abaot Ms, Papka?
23 &, Her abitity to gra® & weapon fram -- from
24 within the gerane; she might have been going Tor &
25 wespon inside the havse, & multituds of things.,
5 1 Q. what happens when yaur - in a normal
2 situation when you are arriving at 4 neighber dispute
i 3 oradomestic dispute where tampers may be helghtenad?
4 ivhat does your tralning tell vou to doin thak
% situatlony
& &, You're constantiy on alert far one or the
7oather o iash oul, s an 2molionally cherged
% sityation. You're coming in as I guoes a mediary
9 [sic] to kry to settle Ehe disputs, anc they can - i
L0 can become wialent very (lackhy.
Ll {1, T sho had made it to the inkerior door ofF
Lz her garage, <o you know what was on ihe olher side of
L3 thas dear?
: 14 &, 1 had no wlea, Ne, sir,
14 3. Is it your saperience and yaur training thal
L& yau skould be veacerned about what's on the ather side
L7 al ihat dear?
LE A Absclutaly. fos, sir,
19 2. Mo mettor the demeanor of the person that
20 wou're Inkaracting witi?
21 A, Correct.
22 0. Arc there things in e garage ozt wodld
23 cause wou concarn as & reasonsble peace officer

1
H
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&, wiall, zbsolutely, Scrawdrivers, lawn mower

blzdes, vou name L, gasalle
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0. 5o it wasa't so mueh that you had formulated
A fear of Ms. Pugko; il was your training requirgs youl
o farmulate caufion in Be scanario?

A Correct. Yes, slr.

0. 2nce you reached oul far Ms, Fupka’s arm,
Wizab neelrs noxt?

A, She kegan spinning around which causes mo to
spn around with her Lrving to stay bebind hee so 2
could gTect the arrest by pukting hansculfs on hee.

Q.

she facing?

S0 whan winr grabbod har, which direction was

Mo I bellzve she was tfacing towards the door.
Shr was waiking zowards the interlor dodr.

Q.

A, Twazg secing her back end zlod of bladed --
her side bladed basicalby.

In relalion o vou, what were yau s2eingT

Q. Were you instrecting her ar that momeant abmas
aiyLhing?

A, Twas advising her that she was upder arrast.

0. And &3 you neabbed her arm, what accdrs nest?

&, She began splnning, asing the other haad was
hitting at my hands, pushing my hant and hitting ai my
hand that had a hold of her wrist,

Q.  And how lgng did this oecdr?

A, A wery short amaount of time, maybe ikres,

Loz
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Five seconds,

0. Was there any way that you could have
reasonally just cuffed ber hands in fromt ol her af
[fal paolnt?

&, Mo, sir, unless she bacame compliont all of a
surlden,

Q. ©Did that happen?

A, Mo, sir, it didn't.

.
oceurs noxt?

A, T lelt llke T was starllng bo lose control oF
the sifuaticn because she was sginning around In

circles, Ak that palnt, I decided to use her vehicle

As yau're spinnding and she's slagping, what

Le wind af stap her moverent, her abllity to move
arcund, so I kind of put o1y weight into pushing her
against the vericle, which 1 dld.

@1, Mgl Ms. Pupko have a cane with her ithat day?

A

;.
anything odd aboul her gait ar her Speacn?

A, Mot at all, no, slr.

.
Eher,
get this situation under cantrol?

& Wall, amy time an officar is using farce,

Mo, sir,
T think yous testified you Sidn't notics

g i waan't her brawn that was al 1ssue
What rook wou sobenn -- or what caupsed you fo

UL




which sometimes we hava ta do te effect an arrest,

o
ta

: 10z . A Ibwas close, [t was close, 167
2 theve's soveral alemenls of an aricgst, and anc of 2 . As this process is going on, is thers

3 hose being the ackusi Llekieg of the perscn, the 3 anything that you're telling Ms. Pupka?

4 spizing of the parsar, which obvioushy tzkes force, 4 b, T was contlnuaily telling her o stop

T Putting handcufls on is o cerlain level of forca, Ay 3 rosisling,

£ time tha we use foroes, we have to welgh those -- we G Q. And what was she doing?

£onave nowzinh fackors. We cell Fhem foroe variankes. 7 & eouldn't recall, Spinning around and

B Things like age, size, gender, perceivead skl, Chsgs 8 hitking my nands.

9 of that nature, time af day or night, we nave to weigh o G, Was she hyslerical?

10 all those fartors and use the necessany or reasnnable 10l A, T dan't recell whelter she was or aol

1: amouat of force to effect a law enfercement purmnoses. il 0 Would 1L be unusual for a suspech to be

L2 QL Aod whal s e gosi In thooe |evets of 12 hysterical?

13 force® Ts it to protect vow only? 13 A, HNo.

17 A Mo, gir. No, sir, T mean, you're obvicusly ¥4 . would it be nnusual for 8 suspect not to want
15 taking into accocunt yaur suspect's welfare as well, 15 Lo be hiandcoffed?

I & Q. &5 what did vou evaluate -- If vou can 16 A Mo
17 remember in that split second, swhat ol you avaluale e Q. As vou handoufiad her with doth hands, div
L8 aboat the siluaticn with Ms. Pupke and the level of 18 you realize that any injury bad been caused to
19 Fferce you necded to usoe? £7 Ms, Puphko?
20 &, L remembege rccallng ko myvsall that based on 20 A. ot at that time, no, sir.
2?1 her age and her gendser comparatively, the force 21 0. ©Tid she say anything to wou 2t that moment
22 varinoles were againsk me waich led me to use -- ook a 22 that you pot ber arm Beilngd har bock?
23 leszar amount, but the minimal ameunt that I could to 23 A, Mot that I recall.
24 bry to effect that arrest which probably allowed her 24 Q. Da you recal which arm you hangeuffed Srat?
2h toospin asound a bittle bit mare,  Forinstancs, (f it 25 & T want to say it wes e teft hand, I can't

1 had baen & male same size as #1s. Pupkn, T probably W8 g e pasitive, The rlghi haind was the ane that was 10
2 would have went akead and taken him to the ground o 2 loose from what I recall.

3 affect the ar-est just 5o he coulan't heve spun, 1n 3 . 50 bthe righl hand 15 the gne she swurg ot

4 this case with those varighles in place, 1 didn't fesl 4 ynou?

5 that that was nogessary at that paink. 5 &, I beligve =0, |
] . 5o you didn't take Ms, Pupko to the ground o o 0. and that's the last arm for vou to handouff?

i 7 harmdouff ker behind her back? 7 h. Yes, sir,

] A, Mo, =lr, T dig not. g . As yod're hanccuffing, did anyong gise arre
) 2, How did you effecluate the handoudfing of % on tha scape?
9 Ms. Pupko? 11 A, Mo, =i,
11 A Once I geb aer positinned 2gainst the 11 0. A5 you were irying bo hangouff her, did you
17 wohicls, she was ukable io spin anymore at that paint, 12 make any radio calls?

13 I has gne hand -- 1 had ane hand in oy -- in my Qrip. 13 & 1 bellove I called for another unit just

14 [ graphed my hanccus oot of my case, and T got one 14 because she was -- she began to fight, and that was -
1% handcu# an har Bang. At ERat bms, she spaen around 15 I bolieve that was as soon 2s I grapbes her snd she
16 with e sther Dand io an alvempt to strike me. I 16 started spinnoing around. 1 got nn my agel mike wlicts
7 dodges that are and grabbed & hold nf the arm and kind 17 was placed in tront of me znd called for prothar L.
17 of pulled it balind ner, and [ st the other handeoutf 1 0. And 15 that pretty hard Lo do, fo talk and

19 on. 19 spin and grab all at “he same time?

20 {3, How much force did you use to position fer i1 A, Yes, sir. Yes, Sif

AL agoinsl the cRr? ral £, Cmee you nad her handoufted, dic you ever
22 ) A, Ljust kind of used my body weight, kKnd of 37 warn her thst she needed to stop resisting?

23 pushed her up against k. 23 &, dnce 1 had her bandewffes?

24 3, And why did vod Us2 the car as appe=ed Lo 29 . Or gt any point in this process, did you cwer

YWosome otter technleug? warn her thakt -~




H A Yeah, While she was spinning araund, T was l Q. Hud thers been any physical contact or
2 continually talling her to stop resisting. s 2 interaction bebtween you and Ms, Pagko Froos the moment
3 Q. and dlel she over comply with that order? i 3 she failed o wentisy tn the moment that you srrested
4 &, Ma, sir. i 4 her?
g 2. Lel's go back to probahle cause lor your , g & Mg, sir.
i arrest. Doyl think you had proballe causa o make : a 2. When yvoi reached oub bt qrab her arm, did
7 the airest of M5 Pupko? 7 that constitete an arrest at thal point?
i A, Tes, 1did, a8 A, Yes, sit, Lhe actual seizing of the person,
o . And what was that probable cavse? q 0. 50 prior 1o that, she's just detained; the
11 A Mow ar Llen? 10 arrest ocours when she s grobbed?
1L 0. Eet's start with new, T mcan, whal do won 11 L, Yas, gir,
12 thine? 1z . Was there probehle cause for a crime aftor
i3 Ao well, rased onomy -- based an e inforrralion 13 the mament thal you errested her?
14 that was preseat ak the time, T hed probable cause For 14 M U'mosarey®
i5 evading detantion. 15 3. Wes there an independenl cause for you Lo
13 0. And why is that? 16 arrest her Far a different crlece aftor you reacace out
17 & Beceuse she was roa state of delention and 17 and grabbed her for the fajiure o ID?
tq hesically walkad away from e, fiezing from mea. 18 A, Yes, sin, resisting arrest.
g 0. And Lhe sigte of detention ncowered hecause 19 Q. Amd why did you have probable causs for the
20 af what? : 20 rasisting artast?
21 A, Because [ was investigating the assault cese. 21 &, Becavee I was trying to effect an arcest, and
22 3. And whai does it tzke to constitute evading 22 she was using force against me to affect that arrest,
23 delention? A3 3, Do you know at what point thet Ms. Pupkn may
i A&, Besicatly that the persoa fiees from a person 24 have been Injured 0 this arrest process?
25 they know o should seasonably know is & ocollce 25 A, I have no ldea.
1 afficer anc thev're belng detzined or arrested. 118 4 01, BId she ever tell you that you were huiing
2 . And what does "Fles" meaan? 2 her durirg that -= up until kne point wou Randoufted
k! 8. Basically walk away. Run away, walk away. 3 her?
4 . You don't have te bo chasing sameone down the 4 A, Dot thar T recall, oo, sle,
3 sirestin order Tor them to b;ﬁ, fleging? 5 {3, After you handcuffed her, did she tedl vou
g A Do, sir. & that she thinks you had injured et wrist or her arm?
? £, From the moement that you kad prebable cadse ? b, Mo, sic, not that I recall.
A for avading detention, was Ehere any injury Lo 8 3, After you had arresbed her, what dig you da
G Ms, fupko that you're aware of prior to fier resisting 9 next?
10 arre=tk? 10 A, Twalked qer to oy patral ankt which was
11 A, Mot thai I'm aware of, no, sir. 11 parked in the street.
12 €1, |4ad you laid a hand an her priar to that? 12 0. And what occurred ance you got her ko the
i3 A, M, =in, nok prior to that, L3 patrol anll?
14 (3. Did you lay a hand an her bafore yau reached 14 4. 1 nopencd the doar, asked her Lo sit down,
Iy cuk and grubbed her when she walked away? 15 She did. She took a seat in the hack of the pacrol
15 A, Boy s 16 wunlk. At --
i7 Q. You'we admitted thal there was Aot probable . 17 £, How -- T'm sorry. I didn't mean [0
18 cause in Rindsight with Failure to 10, Is that 16 interrupt.
LY correct? 19 . AL that pownl, she sat down, T askad hee o
0 A, That's corresl 20 lide m.
” 2. Was there any injury Laat nccurred Lo 2 Q. 5o sescribe how she was silking at that
22 Ms, Pupko from the momenk thet she Tailed o igentify 22 mosrent,
2% harecsf and tha moment thal you grebbean her arm £g 23 g, She was silling down wath mer haads cufted
24 stop her from walking away? . w& pehind her back, She sat down with fer legs culslde

A, Mo, Ele,

the whlcle.

111

11%




1 Q. Did you have to acsist her to sl down? L3y pecorrei newr? 15
Z A, Mot that I recall. Z A, I'm gorry, Si0F
3 2. AnG did she comply with your seques: b slide 3 Q. U'm sorry, After wau hag zer In the sguac
4 inlo the vehicle? 4 car, whal did you da nexty
5 A& Na, sir. © asked har several fimes. That 5] &, 1 megan ie transport her to Lthe 3ail, I
o was the flret me she ever menlened anvihing abaut O called inlo our dlspatch, advised them that I was
FoAny injunies. ¥ oen route. At thal wninl, the Georgatown officer nad
L] Q. Soowhztis she telling you akb that point? 8 arrived, we kiad of went doar e doar and just ralled
4 A, Sne was saying somathing Lo the effect Lhat 9 down the window, 2 was just checking an my status
Ll her legs dide't bend that wey or somathing to that 10 basically.
11 effacl, 11 Q. So yol Wwere slready movieg?
12 0. Andin response, whal did you de? 12 A, Yes, sir.
13 &, T asked her just fo slige hack and keep her 13 Q. Tid you da arything bofore vou got in your
14 legs straight. T asked ker just 1o slide Back in Lhe 11 car?
15 seat so T could close the door. 15 f.  Ratrleved the stataments from the Gerbans,
if Q. And what was hes demeaaor thrcughout this 16 the written statemants that I had therm working an.
Y oroones? 17 MR, IZNERARD: May I approach the wiiness,
i &, Tdon't know how your explain it She was -- 18 ¥our Honor?
19 she was kind of sebblng, yeu know, sxplaining to me 149 THE COURT: You may.
20 that her knees dida't bend thal way, that kind of % . (AY MA, JARRARD) Sergeant Dutton, could you
21 thing. 21 igentify that document?
22 Q. And again, is thal unasual for 8 sespect nok 22 A, This wouols be ny written report on the
23 10 want to -- 23 lncigent alang with my affldavik -- probable cause
24 A, Absoistely not. 24 afftdavit for the resisting arrest, fall to identify
25 Q. Al zome point, did vou have to infervene to 25 and assault by contact.
1 get herinto the car? 1144 7. Do vau recognrize these documents oz [ha 116
2 A, Yes, sir. After several requests, T grabbed 2 documents that you nad prepared in relatian toothis
3 her basicelly abowve her knees and kind of sl her 3 arrest?
4 hacl inte the unlt inte the seat so that T could get 4 A, Yes, siv, and the last bwo pages arc the
5 tne door ciosed. & skatemeants -- tha weitten statements fram the Gorbans i
i Q. Did weu ever Foree ber legs into the palice & in refarence o the assault or the incidenl.
7 car? 7 Q. Mr. Fernandez had asked you scme questions
B A, N, sl 8 aboul Lhe accuracy of your repart. Couid you gxplain
] 1. How was sne sitliag once you slid her into 9 ta us ihe purpuse of this repart and the decumenis
L) the back seat? 10 attached to it?
11 &, Kind of at an angle on tha seat, 1k A, Mostly it's Lo -- it's to document Ehe
1i 0, Sooyoy didn'l ohysically force her legs (i 12 incidant. it assists in my recollectan during khe
13 7 kent pasiticn to sic fooward inthe seat? 13 criminal procecding.
i 14 fi. Mo, oslr, Theare wes no need Lo, i 14 MR, IaRisRD: Your Henor, mey T ose Lthe
I 0. Wauld yow have cared which wey sho was 15 Elene, please?
16 sitkng wm the seat gomnd Lo the jail? 14 THE COURT: Sure,
) A, Mol seally, no, sir. 17 MP. 1ARRARD: Figure out how o get
15 0, At that poinl, did she tedl you anything 1B this -- H
19 about any of the injusins that she thinks she L9 MFE. FERMANDET: May we approach, Your
20 sustainer] during this event? 20 Henor?
21 A, Mol that I recall, ne, sir. A THE COURT: Sure.
i 12 Q. Did anyene assist yod In peitting harein the 2F 1 vall want to slead up and shreteh,
23 police - in the squad car? . 23 fesilrze,
34 h. o sir 22 (Banck confergnce, on the rscord}
s Q. AFTIer you had her in the wquasd car, what 28 ME. FERMAMIEZ: I7 Caunsel is gaing fo be




| intraducing part of this document -- 1s Lhal what 11?t 1 &, Yes, siv, from the Gerpars. Sib
7 we're doing? Z ME., JARRARD: Your donar, we'd mova to lt
3 ME. JAERARE: Yes. 3 admit Defendead's Exhihiy Moo 1 inte evidonce. a
4 MR. FERMNANDEZ: -- thare's hearsay 4 M. FERMANMDEZ: I thim the Court has i
& includeg in the rogost. & already overculed our objoction, Your Honor -- 3 that 5'
£ ME. JARRARD:  Agam, Your Honor, this is 6 corract? -- &g 1o hearsay. I
7 basec on what he knew at the time, His arrest has @0 7 THF CONRT: Yeas, <l |
ke basad an the slstements that he's taken, And that & ME. FERMANDLCZ: Thar you, Your Horor,
9 theywe mace @ (ol ol - you know, he gets to condral o THE COURT: Wac it markad: 1
10 the charges, and the purpose again |5 what tie gets 14 MR. JARRARDY: Yes, it is, Your Honor. i
- 11 THE COURT: Al rgit, Defendant's
12 THE COURT: What specifically ars you 12 Exhilit 3 fs agmitted.
13 coacarrgd) ahoyk? M MR, JIARRARD: Hopefully everyons can see
14 MR, DUSKIE: Yo only nbjost to the i4 Ehis,
19 hearsay informstion in the regort, Jeoge, and @0 ge 1% Q. [BY MR, IARRARD) GfTicer Detton, can you
1% Further -- 16 explain what is contained on this Frst pace of the
17 THE COURT: Well, I've never rezlly fad a L4 rapart ang the purpose of [hal?
14 sltuatlen exacily ke this, bol it's sorl ol B A, Thig is the incident informatian from aur
19 analaypus to 8 mekion Lo suppress, and hearsay is 1% records managemeant systen.
2i admissble for purposes of, vau know, whether what the an Q. Ang it's simply there bo do what? :
2& officer oid 15 correct or not, 50 -- 21 A, Just shows the incidenl -« the ozcwerence of I
22 MR, JARRARD: And again, Your Honor, it's 27 the incident.
23 not offered for the accuracy of what's in here; it's 23 Q. Does it contain certain information?
34 Dbased on what wzs told to him and what ke had ) A Yes, sir.
24 formulated in his ming as to probable cause, a5 Q. Such as?
1 MR, DUSKIE: Well, if we were to befleve 118 1 &, Address, thet kind of thing. L2
7 that, then It waouldn't be disficult to believe thal he 2 f.  And the first - first question there is
3 was -- thet the stoterments of the neighbars had 3 identlfying --
4 anytiaing to de with prabable cause to arrast for 4 THE REPORTER: Mr. Jarrard --
L evading detentlan. [t's fyrelevant. If we're golog g MR, JARRARD: I'm sorey, 1'm sorry,
& Lo say that, it's completely irelavant. f . (BY M. JARRARD) The first block there is
7 MR, JARRARD: And Your Honar, they've 7 for the purpose af identlfying whom?
B glreacly tastified both sides as to what was told Lo 8 A. The suspectin the arrest repart,
g hMim -- o 0. which is In this cagse?
10 THE REFORTER: I can't sop who's Galking. I I &, Sharyl Hayes-Pupka.
il FTHE COURT: Mr. larrard is talking. 11 Q. And there's several blncks thera thit cantain
12 MR IARRARD: S0 if it is hearsey, IT's 12 sewveral ldentifying informetion. s taat corrct?
12 already comg @, This is usl -- 13 A, That is correct.
14 THE COURT: 1 mean, you guestioasd him 14 0. 5o |8 this the type of informakion yau wers
15 atioul Lhe vepart to begin with and then -- All right. 15 brying to elicit fram #s, Pupko wher yol wers
14 Dhjection's ovarrulod, i6 identifylng har on the scene?
L (Bench conference concluded, open oourt, 17 AL Yes, sl
16 jury present} 14 (. iet me show you the second page of 2l
149 . [BY MR, JARRARD) Sargeant Dutten, again, 1Y document, Can your idantify whal's the purrase ul this
A0 this s your arrest repost that you prepared. Bs that 20 shoat?
21 corpock? 21 4. This is actuakly our ncidant or offerse
22 &, Yas, sir. Thal's curract, 17 report cover sheet, The firsk zage is acteally from.
A3 3, And attached o that document are lwo witness 23 pur records managemeni syslent that's generated bised
: 29 statcments thal you getherad from the seone. Is that 24 op ine next page.
i_;zﬁ corrack? 45 0. And about the middle thare, what |3




| identified the gurpose of vour call was? 121-| 1 :he prbable cause in there, The faos are thers 123
s A, Tt wes dlspatched as a disturbance. Iz Lhal | 2 ellher way,
1 what you're referrng Lof | K 3. Is thare anything in this report that is
4 7, Yes, And agaln, the fop of e document hes |’ 4 different than what wou've rold ra the jury kare
% certain specific idantlfying inlormatizn from r 5 cday?
6 Ms. Pupka. Is that correct? |, ] A Mo, sir
7 A, Nes, wlr, for o= W, siv, ool In Lhel page. ! 7 Q. The el page (s what of this docurneni?
B That is actually tne complainani, The firgl page j b3 A Thig |z & probable cause aitigayvit, sworn
l T owoilldd be the complainant, which was Olga Gerban, Gut !.' 9 affidavit by e on the facts and circamalanoes around
‘ 11 it does have all ot ker identifying informekion. 1.0 the incilaent.
1 Q. [id the Gerkans have any prablem giving you 11 G Ang cantaired in here lhore are three of
12 thair identizying information? 12 thesa, 1z Gt correcs?
L3 Ao Absolulely siot 13 Ao Yag, sir, one for vach charge.
11 1. 3ehinc thatis - Is what? 14 1. And what wera Lhe charges that vou booked her
1% Ao This @5 0ar suszect or witness page, Ik 1% in on?
16 sesically has all the identitying infarmation on 16 & Resisting arrzst, failure to identify ang tha
17 suspects, witnessas, mlssing persons, whatnvar tho 17 assault -- Class C asssult.
18 noident is. 15 (. And cnce she's arrested, what wouid this
13 0. Ang who does 1t identify as the suspect io 1% document be used for?
N tnis case? 0 A TEwould be used for arcaignonent,
1 Ao In tnis casg, it was Sheryl Hayes -- Sheryl 21 mangistration &y 3 seutral judge whan shi's
X3 3een Heves-Fuplkd. A4 incarcerated,
23 . Ang can you identify the third page of that? 23 0. 5o doyou deberming if there's probzble cause
24 A, The third za02 is my narrative which I write 24 to hold her i jai?
25 out which explalns the ircident. 25 A, Mo, sir,
1 0. Aang how does this et generated? 122 4 £, Who would make thal determination inizally? 124
2 A, T twpa it out, 2 A, B nedtral magisirate.
3 . Mow, carlier Mr, Fernandez was quastioning 3 1. Had you bean allowod fo complete your ropart
4 you about the report. 1s this the docament he was 4 gon the assault by cuntact which was the waler
5 refarring io? 5 spraying --
PG &, ¥os, 8ir. & A Yes, slr, i
7 3, And ha made guite a big deal that there was 7 0. - would you have filled out someathlng =ang
E no reference to detertion. Why do you not refer to B these Hnes?
9 detantion I this report? g 4. Yo, sir. That's what 1 was gnoing Lo (il
10 A, Hleranze I had fecuscd on the fail to 1 st to submit te she justice of the neace Far the
L1 idengfy, and tngt's whal [ had decided Lo arrest her 11 warrant. ’
L2 o, w0 T pul L pertinent facts Lo that in there. 12 0. and would yru have had to have arroshed k
i3 Q. Iy thers & reasen you don'l mention the magis 13 Ms, Pupke in order to complete thal arficzvilT
14 pheasc "prehable ceuse" In this document? 14 f. Mo, air, a0t atoalk
L3 A, Mol really, This is just a documentalion of [ THE c0OUIRT: Can T see the lmayers Do6e
1§ Lhe facts and the circurstances that I knew at tne 16 fur a secord,
17 time for ine establlshment of probabie cause, L7 {Banch conlerenca, an the record]
18 2, And do you have to establish prohable causo id THE COURT: All vgit T m.-e.-ruiﬁd '...n:uur
19 for auery violalion Lhat yea identihicd in this 1% ghjection for two reasons, one, bocause it was qaing
20 report? 20 into what he snew ab the tme af the oftense ani t'..un,
L1 A, For the anes that [idenlly, yes, sif. ‘Tes, 71 berause you had gane info Lhe cifonse pepart jtseif gt !
22 s, 27 the time whar you warc questioning the wilness, I
| 23 0. Jo you identity probable cause Tor any crims 27 hayen't lookad through she entlire doctmest, Thers's
24 that vou coald have chargad far? 74 alse Mwo witness statements attaches which -- which
25 A, Mg, sir. I wouldn't have to necessarily put 25 are hearsay which you didn't $o Inko at the Lime -
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wou didn't gu ints on direct examinztion. T gidn'L LS 1 from the salfy port i which they do inzaks processing LA
realiza theay were in nere. His festimany was he i 2 ingie.
picked Yaose up after she was already in the car. 50 3 . "They" being whar?
ko tne extent they're Daarsay, assuming you're stk 4 A, Tha corrections raciiity, the correslions
pisjerting te Lham, I'me sustaining thal objection. The b officer.
jury lasn't seen them and doesn't even krow they'r2 In E Q. Soibs oot your job to ook her @Ite jail,
thera, sa dor't 0o into the last bwo paces and remove 7oimit?
Lhern before we ga fuerther, & A, Mo, siv. Ma, sir
Wik, JARRARD: Thank wou, Your Hohor, o O, Anc did you turn ner over tojail stat at
THE COURT: I mean before we i anylhing L0 thai point?
L shiwe tham o Ehe jury, § 11 A Yes, =in T did.
MR. JARRARD: Certainky. ; 12 Q. o wocked in the jail, Is thalb eorroct?
(Herch conference concluded, open cowrt, 13 A, Yes, sie, dd.
jury presat) 11 Q. What would the normal routing fer the jail
Q. (GY #R. JARRARDY 5o once vou -- I think you 15 stefl be al Lhat paint?
o inglicaled that those reparts ara fillad cut after 15 A You come down; vou skart a booking fotder;
wall regeiec Lhe lail, T8 thal carrect? 17 ynu pul the persan's name nn the Aooking folder,
AL Yrs, sir. Yes, s 18 There's several - ssveral questionnairas thal yau !
Q. After vou had passed the oolice officer on 19 heawe to ask in relation to meadical issuas, ‘
Lhe strest -- In fack, do you recali that oificer's 20 psychological issues, things of that nature. Once
- aamet 21 you've started the falder, you've gotber e name,
A, I beiieve nis name was Crawiond, 22 than wou would take that person - unhandeuff them,
Q. Oid you krew him prior to this? 43 pat themn dewn far any contraband, weapons, anything
A, Thnew ol hire, T didn’t know hime personally, 24 [ike that, anc en switch out your handcouffs For
Q. What happens whan yau sdve at the j=il? 25 :their handouffs.
A, T emerad the sally port - L2604 71, And s that dene by you, or is that done by 128
7. Anao what is the sally pori? 2 slalfFe
Ao Sory, It's 2 lockes facility, heas 3 gata E A. By the intake offlcer, yes, =T,
Lhiat wpens up, We poll cur patsal car o and then it 4 3. S0 as they're processiog M5 Pucko into the
closes hehind us 5o that vou avnid a susprct escaning 5 gil, whal rode did you then have?
basically. 7 A, 1 skart working an my repart at that point,
. And did you remove her from - Ms. Pupko irom £ prellrmnary steff like the informallon sheet, the
Lhe: vehicle at that point? 8 first couple ot sheats,
A Yes, sir. q Q.  #ow, that's what we wese fust going through?
;. And dig she explain to you any injuries that n &, Yos, =sir.
she had seffered dlurng your arrest? ;11 §. ©nce you've complelad that, thase stalemants
&, Mot toat [ recall, nao, sir, 12 and thoue forms, what then do you do?
7, What was her mogd or gemeansr? 13 &, T would go op Lo cur patred reom where there
B, Same asLwas when T arrested her, 14 was a computer sccessible and slart writing out my
. Was she crying? 15 narrakive, the complaints --
A Silenlly. Yesh, I believa 5o 16 0. Once that's completed, then whal do you da?
0. Acain, was Lhat nepsasl for you to take 17 &, 1 take it back to the jail Lo putin the
somende fo jail and they're crying? 18 booking lulder so that the magistrale can lock at it
A Mo, =i 19 later in that afternoon or whengver ey da It
9. Is ik undsual iz they're hysterical? 24 . Eo you have anything to do with the
&, Mo, sir. 21 magisteation process?
(. dnce you're At the -- inside Lhe jpii 22 &, Mo, sin, absolutely not.
rarillty, where -- how -- what's the relaticn o that P23 . 0o you kave anything to do with the charges
laclizy fo where the hooklrg would ooour? 24 that vilimatealy get filed agalns: Ms. Pogke 0 rhis
A Il= cosnacked, Thare's eéa nkarlociing foom A5 cmse?
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1 A, Dther bhan writing the prebable cavse 1 Ene origing’ water spraying.
2 affidavit and tne camplaint, na. 2 f). 5o e The bast of your knowiedge, from the
3 Q. Ana you have Defendanl's Exhibis Moo 1 in 3 tirne thal you arrives W the time that she's ookad in
4 frant of you thero. Is there aovlaing I Fhose A the Jaiiis from ©:11 to 5:00 o.m.?
5 probzbie cause affiaavits thet was Incarresi? 5 A s, =i, rouglily,
a f. Mok that | xnow of, 2o, sir, ; 0. %o could this situation have gone a lot
7 0, Qre of these probalde ceuse sttidaviis 1s for ¢ dilerently from your perspectiva?
3 rzsisting amrest or dektenltlon. s Lhalt correct? § A, Yes, sl absaluley.
o A, Yes, sin, resisting amest or frarspostation, 9 1. And how could that hewe bean difterent?
10 Q. And one was for failure te identify, Is that 10 #.  Had she given me her idenufying mformatinn,
i1l carrect? 11 T would have bean able to completz my report. That
il A, Yes, sir. Yes, sir 12 would have been submitted. T would have Ioft thare,
13 Q. And oae was Mor assault by conbact? 13 preparcd my docurneatatian, sanl il lo a justics al Lhe
14 Ao Yao, ik 14 perce, ard he would orowould Aok have issued a warrant
1% 0, why didr't wou fill ot ote for evading 1% dependag oo the siluaiion.
16 detention? 1f {1 Were there any other faclors that vau naeded
17 A, Really no purposo to stack charges, 17 to cansider priar =~ had she complicd cther than just
LB Oftentimes ir an incident, yow'tl have multiple -- 15 getting the information on thiz call?
L% mulllpie charges that wou could flle hasad on thae 1% A, fan you repeat that?
20 facts and kae estaolishment of probabia cause, It 26 . Was there any ofher considerations thet you
21 just --1t's not necassatily a reascnable thing te do 21 had about tnis scens bafare vou codld leave the scene
27 to stack so many charges on somebody, 32 ulher than jusl geleing har information?
21 Q. Sois this closaly ralated o the resisting 23 A, Meighber dlsputes aftantimes are ongaing and
24 in your mind? 24 evgntually they go to this point whers thare's
23 A, Inmy miad, yas, It was, 2% actieally a physical -- physleal altercation. That's
1 0. ©Once the chasges ara filed agzainst Ms, Pupho, 138 4 always in your trind #s youtre dealling with these
? o vou have any say or any authority about the 2 slluations, Again, like I zaid earlier, just betng
3 gismiszzsl of lhose charges? 3 sautious of these slkuations is a prudent thing for a
q A, Mo, slr. That would e up to the coznty 4 police offlcar to do just because yau never koow
b3 ginraey's office. & whalt's going 1o coine out of the sitvation. Yeak,
a ). So the proseciutar is the one who would have & there wers a ot of red flags. To that poing inomy
7 controtled e crfminal docket ance this casa was # carmer, I'G onever had anybody net give mc their
g filed? & infarmation and Frorm that poinl on to now, | still
b A, Correck. o have nor nag anybody pat ever gaee me the tfarmation
I G 0. what was your réle In the -- Thare nad been 10 wher I regeesiad ik, So a8 those Factars wind of
11 some mention of a criminal proceeding, What was your Ll shrow up red Aags for @ police officer when you're
32 role in thet proceeding? 12 invesligabing stmething like thas,
13 A, Trestified in a pretrial. I belizve it was 13 Q. Mr. fernandes askad you aboul apslogizing Lo
14 3 suppression hearing, 14 Mz, Pupko or beng sorry for your invalverment in this
15 Q. It wesn't even a final hearing; it was just a 15 case. Have you utitized this event in yuout lite for
16 pretral heasng? 15 any curpase?
17 A, Yes, sir, ir A, 0h, ahsoluiely, Absolubely.
18 M. [n you recall about wast time it was that you 14 Q. Whal is that?
19 wauld have Hooked Ms. Popkn into the jail? 14 4. Tteach an intermediate arrest search anq
an Ao T want ko say it was roughly 5-00. 20 spizire class. | also tench an Intermediate use of
fan 2. s it reflected on the docements? 21 force ctass to in-service deputios or officers al
73 4 The incident oeurred at 411 15 what my 77 wyar ne state really, for that meiler, the ountry,
21 roport raflacts 23 ancd 1 use this as kind of a wake-up o officers
21 Q. Fre ingidenl hoing what happened at her home? 241 besically explaining the fail to identify [ow anc how
25 A, ¥es, s, T, wit. That would have beer Z5 il can get you inta @ mess if you'rs ot clear on the
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L4 tan Yes, gir, 1 sz it quite ofter - quite often -- i Q. And one of the things I'm sure yeu teack your 197
: 2 and gzt a lot of argursiils back Inoreference Lool, 2 students -- yvour golice stuaents iz taat those police
3 Q. So noorsgundaratanding here, [ mean, you'ra 1 rnfficers should respect a ritizen's right not te give
¢ ol Lelling us Lhal you're Fapey abhoul whak happened 4 infrrmation, correct?
8 ko Ks. Pupkr, ave vout g Ao Yes, sir, Inooertain gitoations, wes, sir
0 A Mo, sir. Mo, siro Tuse it b educaie olhar G Q. gl when the ConstltcUon calls for ik,
7 oolficers 5o they don'l maka Lthe mistakes that I make. 7 oright?
a Q. And I think you had said this was [he one anre B A, Agreed. Yes, sir,
9 arly timno von had the aprostunity taoese Lhis O Q. Aad you've neard the Lerm "gissing off the
10 parssitar sbaluls? 10 police" --
11 & Yes, 5ir. That's correct 11 ME. FEENAMDEZ: Deouse me, Your Honor.
12 M. JARRARD: Fass e witness, Your 1z {1, (BY MR, FERNAMOEZ) -- "P-0-P"; you've heard
13 Hongr, 13 that, haven't youy
14 FLDIRECT EXAMIMATICH 14 A Yes, sir, [ have,
1% BY MR. FZRNANDEL: 15 €. That heepens when o citizen cocsn't cooperate
16 Q. ‘Waen you arrested Ms. Pupko, when yose made 14 with the palice officer, makes the police officer matl,
L the decision to goresl her for €allare to identify, 17 and then the podice oificer is going to arresl thet
18 vyou did 5a knowingly ard intentionally, didn’t you? 1% porsan for something, right?
19 &, Yes, sir, At the time, I believe she 19 A, I suppose sa, I --
20 committaed an effense. 21 MR, JARRARD: Chiection, Yowr Honor;
21 Q. And the cese would have oene diffareatly if 2E colls for speculation.
27 you het simply fellewed the trainfng that yoo were 22 M. FEENANDEZ: T'll move an, Yaur Hopar,
235 given o failure to idonbfy? 23 . {BY MR, FERMAMDEZ) Mow, as far as ihe
24 A, I dan't ungerstand your quesiion, sir. 24 reslsting arcest chargs, you teld the jury earller
25 Q. Well, had vou - Yoo were fralped or what the 25 that you had thought that thal was still 8 gocd
* mlements of the pifense of failure to identify, 13""1 1 charga? 336!
7 corrert? i A Yes, sir, it was. It st is. _ :
3 A, Yas, gir, 3 . You agree with me -- You say that the jaw is t
4 3. The persoa -- Under your training, the person 4 complicated; you agres witi me that the prosecdlor in
L has ko be under arrest for an offense bafore you have % that caze, the judge in that case, the defense lawyer
& probatle carse te arrest Lhem Tar faiuce to identify, 4 in that case afl disagree with yoo?
7 vorrecit Tnat was your traiaiog? 7 MR_ JARRARD: Ohjectien, Your Henor; he's
g A, fes, ST, Yes, sin & lrylng to introduca
. a 2. Hed you Tollmes:s your brsining, then you Lo THE COURT: Ohjection sustained,
14 wouldn't hove arresied or ettempled o &TrESE i MR, FERMANTIEZ: I'll move on, Your Honar,
11 Ms, Pupko For Failure Lo identlfy? 11 . (BY MR, FERNANDF?) W can saren and [ think
12 A, M, 1 probably wooild have arrested ber for 12 ypu already lestlfies that all nree rases thal you
13 eyedipg dotopkion inslead, 13 Filugd were dismissed in the interest of justice?
14 2. fou're saying that now in 20720 hindsight, L4 A By the caunty attorney's office, yes, s
1% aran't you? 15 what [ do know is that -
16 A, Ablhe - at the time, [ had feated on tae H Q. And tae judge signed off on that?
LY Fail to identify, And uncerstand, there's i7 ME. IBHHARD: Ohbjection, Your lonor --
17 al-something claplers of the penal codo that we fave 18 A,y coulde't tell vow --
19 to mcmarize and every element of those crimes. 14 Q. (BY MR, FERNANDE?) Al rigat, Now
20 £, S0 oie way of the ather, vou were golng ko 20 MA. FERMAMNDEZ: [l move on, Your lanor.
21 arresi ker for something thet dayy 21 FIE CoUlRT: &l fght. Some hers,
el &, Mo, ror necessaly, No, sir. ] 24 evorybody.
2i 0. You just qot Prnugh saying you wers gaing o 23 {Bench ronference, on the secord)
| 22 arrest her for evading detention, 24 THE COURT: Chkay. Let's stop the lzgal
4 A, When she wa:ked away Fom me, yes, sl A% gpleskions,
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MM, FERMARDEZ: Pardon mef

1 144 4 Q. All right. Naw, I want to ask yod - &nd she L33
¥ THE COURT: Let's stop the legal 4 wWHT orying, wasnt she?
3 nguestuns, 1 mean -- 3 &, T balieve so. T oan't recall,
4 MR, FERNARDEZ: Yes, @i, 4 Q. That's whal pou testified i» before, tnal sho
L5 THE COLUET; - lhe skatute requires a 5 owes orying.
© oA judge fo sian it when the prosecutor filos o f A Then that's probably correct.
7 dismizsal; there's no disgretion on the judge's parl. 7 Q. IF your saicl IE, it's correct --
a Lo bets dan't be 2sking @ bunck of lega! g A, Yas, sir.
;9 questicns that he coesn'l kacw the answer o, and the 4 Q. - right?
, N eoswer s dIffcrant thao what yoao'se Implyiry 1o the 10 MWow, T want Lo ask yon seme aore 2bout --
| LL ey, LL @h, deyou anrze with me that pulling gway and
i 12 MA. FERMAMDEZ: That's my last lega ] 12 spinning away does not constitute registing arrest?
: 13 question, Judge. 13 A, Ii'z nol acive resistance, no, s It's
! 14 THE COART: Goudl. 14 clolenslve raslstanca. A the poinl That she skacroed
r 15 [Bench conference concluded, ogen court, L5 hitting my hands, iL became ackive resistance.
P1g Jury presant) 15 4. Im your gpinion, that's when it became
. 17 0. (BY MR, FERMANDEZ) ©'m going fo ask you some 17 ackive?
18 ngn-legal questions - i Ao Yes, Sin
:t 19 A Dkay, ig C. All right. And again, yvou gon'l know iF she
r 20 . --about wher you were placing Ms, Pupko in 20 waz doing that s reaction to any pain that you might
‘! 21 e patral vehicle, 21 have been capsing her, rlg_ht? _
22 You understand what we're talking abaot? s A, I couldn't 2l you,
23 & wes, sin, 23 MR, FERMAMEDEZ: Ong momche, Your Heno:,
Jd Q. MNow, she had tronble getting i the ar, so 24 Q. (8Y MR, FERMAMDEZ] A fow maments ayo, you
25 vou had ker sllde is Flrst? 28 wera asked about when you nad probable cayse for
1 & T asked her Lo slide in, yes, sir. £38| 1 gypding getention. Remember? 110
2 Q. Al right, S0owlth the Court's permissien, 2 A. I beligve 50, ves, sir,
3 iF this is yaur patrol vehicle, you wanted hier o Xind 3 ), And you said, "Mow ar then?" Do you raienbey
4 of tura this way, and assurning that ihis is nok here, A that?
5 qust kind of slide in? 5 A I dan'l recall exaclly what the quesiian was,
) A, Ehe had already sak down in that pegition. & sir,
7 03, Okay, 50 she's sitting down, but her leys 7 Q. Okay, Well, you made that distinction as o
8 are qutside the palrol wehicle? 8 whethar or not - Yo were being guestioned abolt did
g A, Yo, st 9 you feql you have probabie cause now or did you Foel
1n 2, All right, Ehe tald you that she couldn't, 10 you had probabie cause then.
il correct? 11 b, 1 Delieve that was lailure ta identify.
Lz A& She mentloned samething about her legs didn't 12 Q. Okay. Fallure o [dentify. Well, as fur 85
13 rmove thiel way, 13 evading detentlon, whal you've told this jury 15 whal
11 . That she didn't hawe Lhe range of mollon -- 11 yeu believe in 20/70 hindsight Because none cf that 5
15 A, Samething o thab offect, yes, sir. 15 in vour report anont the delention, is 57
16 £}, Right. And then as & matter of facl, what 16 A, Ma, pacause I olde's charge her with thiat gt
17 you oid i2 you pushed her legs into the car? 17 the time. .
15 A, That -- Ma, =ir, 18 £ Right. And she was not under arrest tor
19 MF. FERNBNDET: May I anproach - 19 pvading drtentios whort you grabbec her wrist, was she,
Ak #. 1 pushed her -~ I pushed her whale body inte 20 hecause the reason you grabbed her wrlst was Lo arrest
21 e car, 21 her lor failuee bo identily?
A €, (BY MR, FERMAMDEZ) Lr fact, you actuglly pat 22 A, I had probable cause for it Whelher T
23 your hangs physicslly on her xnee, graboed It and 3% asrested hes for it o nat, L nad prabable cause lor
24 prshed her inkn Bw wahlcle, cosect? 24 it
e &. ¥anh, nohove her knes and poshsed ber in. 25 1. 1 understand. S0 she WEs Not under aresk
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for evading detenticn when you grabied her wrist to 141

areesl her for fallure to TR

A, Mo, sir. 1 wase®t aeresting her For that. 1
hid deciged to arrest her for Fail to 10,

. May. Sooshe wasn't sinder arrest for that,
right?

A Mo, s i

0. Mow, whenaver y'all wers having this
runversation, you and Ms. Pupko, wers y'al i Lhe
Qarage?

A Mo, sir, T believe we werg oipside tha
Qaf;ge kind of in the drlveway or eppesite carner of

2 got left today, ‘We'tl call someone and Yy o get

I Y N N

N N T e
B T N

[
i)

1%

the driveway,
G And did she turn and actualty walk into the
paragon? ]
A. Yes, sir. ]
. Are you famillar with article £4.10% of the :
Code of Criminal Procedure?
&. I need the name -- the tikle of the statuie,
5ir.
MR. FERMANDEZ: May I appraach the
wikress, Yo Honor?
THE COURT: You may.
Q. (BY M&. FERMAMDEZY Did you actually - So
you went inte the garage and you grabbed her?
A, Yes, sir, when she walked away from me. 142
Q. Did she consent to you going tnside of hei
garage’?
A Mo, i,

0. o vou belfeve that you had to have her
conseant bz go inslde her - her home?

A Mo, sir, Tdo't, nol Inside ker gayage.

. Perdon me?

A, Mot ireide of her geraga. One ol the
exceptivns to that woukd be fresh pursuit. That weuld
he considered & lesh pursut If I'm trying to effect
an arrest on her, '

4. Pargon me?

A, IF U're trylng o effect an amrest and she's
walking away from ing, that would be considered fresh
[TErSUit,

#A. FERMANTEZ: Pass the witngss.

Mz, JAREARD: N further questions, Your
Hinaos,

THE COURT: You can step down,

THE WITHNESS: Thank yen, Judge.

THE COURT: Call wour nex wilness.

MR, DUSKIFE: Judge, we £2il 3haryl
kayes-Pupkn,

Hacge, strike that, We'te guing to call

a different witness in kght of the hime that we've 143

them done before 5:00.



